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BROADCAST AND AUDIO FLAG

TUESDAY, JANUARY 24, 2006

U.S. SENATE,
COMMITTEE ON COMMERCE, SCIENCE, AND TRANSPORTATION,
Washington, DC.

The Committee met, pursuant to notice, at 10 a.m. in room SD-
562, Dirksen Senate Office Building, Hon. Ted Stevens, Chairman
of the Committee, presiding.

OPENING STATEMENT OF HON. TED STEVENS,
U.S. SENATOR FROM ALASKA

The CHAIRMAN. Good morning. Our Co-Chairman will be along in
a few minutes, but he has asked that we start. So, let me thank
you all for coming today.

Some time ago, a group of us joined together and asked the FCC
to deal with the issues before us now, and this broadcast flag was
developed to protect over-air digital television programming from
piracy. The FCC adopted that broadcast flag rule, which the con-
sumer electronics industry had begun to implement by developing
devices that complied with its requirements. But the court has
struck down that regulation and held that Congress had not given
the Commission authority to promulgate the rule. And that’s what
brings us here today, and we are trying to address the question of
whether Congress should provide the FCC the authority to put the
rule back in place.

Groups like the American Library Association are concerned that
if Congress gives the FCC the authority to enforce the broadcast
flag, the rights of consumers and educators to copy, watch, and
share programs the way VCR recordings are shared will be threat-
ened. Likewise, some consumers want to make sure that they can
continue to exercise their fair-use rights to record video program-
ming for personal use.

It’s our task in this Committee to consider industry and fair-use
concerns and to try to find the proper balance between them. De-
termining how to protect audio content in the age of digital radio
and satellite has only recently gained greater attention. The FCC
has not yet acted on that front.

The creative-content side and the distribution side of the music
industry should seek mutual ground that supports business models
for both. Whether it is an audio flag or an alternative, we seek to
balance between them and encourage innovative digital services
that spur jobs, economic growth, and consumer options like the
iPod against ensuring that the creative genius that brings us all
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the great pleasure to earn a return on creative investment is en-
couraged.
Now, Senator Burns, do you have an opening statement?

STATEMENT OF HON. CONRAD BURNS,
U.S. SENATOR FROM MONTANA

Senator BURNS. I do not, Mr. Chairman, but I appreciate you
having this hearing today, and your insight on this issue.

With the advent of digital technology, what we thought would
uncomplicate our world now is complicating it. Before, as you
know, we always talked about a lot of things, but we tend to talk
more about bandwidth than anything else when we went to digital,
because we could do some things, but we couldn’t identify signals.
And now we are finding that ones and zeros are hard to identify,
whether it’s voice, data, or video, and now we’re getting in a new
era of really branding whose signal it is now, that is moving, rather
than the technology.

So, this is a timely hearing. It is something that the industry
itself should come to some sort of a conclusion that would be of
benefit to everybody, and with the consumers always in mind. But
it seems as though that hasn’t been done yet. And I would wonder,
when government wanders into this area, there are always unin-
tended consequences.

And so, this hearing is timely, and I thank you for having it.

The CHAIRMAN. Thank you very much.

I should state that, coming from a State like Alaska, as I do
come from Alaska, one-fifth the size of the United States, we have
tried to implement our education system utilizing distance learning
to the maximum extent possible. So, that’s one of our greatest con-
cerns in this hearing today.

Our first panel is Andy Setos, President of Engineering, Fox En-
tertainment Group, Los Angeles; Jonathan Band, Counsel at the
American Library Association; Thomas Patton, Corporate Vice
President for Government Relations at Philips Electronics North
America Corporation; and Leslie Harris, Executive Director for the
Center of Democracy and Technology, in Washington.

Mr. Setos, we’ll call on you first.

STATEMENT OF ANDREW SETOS, PRESIDENT OF
ENGINEERING, FOX ENTERTAINMENT GROUP

Mr. SETOS. Good morning, Mr. Chairman and Members of the
Committee. My name is Andrew G. Setos, and I am the President
of Engineering of the Fox Entertainment Group and the co-inventor
of the broadcast flag. Thank you for inviting me to make a con-
tribution to this hearing.

As the great promise of the Internet blossomed several years ago,
I became alarmed at the simultaneous phenomenon of abuse to
copyrighted works. Digital works, such as music on CDs, that were,
by necessity, distributed without the protection of encryption, were
vulnerable to looting, on a global scale.

The wisdom of protecting digital content with encryption is all
around us—in such Internet appliances as Apple’s 1Pod, Sony’s
PlayStation Portable, and the new RCA Lyra by Thomson. Tradi-
tional multichannel media, such as satellite and cable, and their
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new competitors from the telecom sector are also encrypting their
digital transmissions. The reason is simple: the threat of piracy un-
dermines every legitimate distribution business model.

However, born in a more naive age, digital broadcast television
had not contemplated such protection. This committee had already
put the DTV transition in motion, and millions of consumers, such
as myself, had started enjoying high-definition broadcasts of our fa-
vorite programs and sporting events. This was a dilemma of seri-
ous proportions. Here I was aggressively participating in the roll-
out of DTV within FOX, yet had come to realize that, as formu-
lated, it had a fatal weakness.

What to do? Changing the DTV standard to employ encryption
was simply unthinkable, as it would introduce a dangerous delay
in the DTV transition and disenfranchise the most fervent believ-
ers in high-definition television. However, without some technical
form of content protection, we all would be guilty of unwittingly in-
stitutionalizing the slow demise of local TV broadcasting. The ulti-
mate reason was clear in my mind. Without such protection, pro-
ducers of high-value content would become leery of licensing to
local digital TV broadcasters, and that would jeopardize the viabil-
ity of this unique American institution.

To meet this challenge, our goals were clear, if daunting. One,
we could do nothing that would obsolete or change, in any way, the
features of a single DTV product that had already been sold to con-
sumers. Two, we could not interfere with the consumer’s right to
make time-shift recordings in their homes. Three, our approach
could add virtually nothing to the real cost of the consumer prod-
uct. Four, the proposal had to be flexible and efficient to stimulate
innovative technologies and take advantage of existing commercial
architectures. Five, it had to be flexible enough to embrace the
Internet. And, finally, six, since government regulation would be
needed, something that we always try to avoid, it had to be ade-
quately focused to be practical.

It took a month for my colleague Scott Hamilton and I to concep-
tualize and diagram our idea, but what ensued was a 5-year odys-
sey that brings me here before you today. On the way, Intel made
an important technical contribution. We built consensus, first, one
on one with companies such as Thomson, IBM, Sony, and
Panasonic. We petitioned the Advanced Television Systems Com-
mittee to standardize the technical details of the flag itself, which
they did. The Broadcast Protection Discussion Group was formed,
which I had the privilege of co-chairing, along with representatives
from Intel and Mitsubishi. This open forum attracted dozens of
members from worldwide industry and other interested parties. I
met, for over a year, with meetings lasting into the wee hours of
the morning, and delivered a consensus document to the FCC for
their consideration.

At the FCC, an intensely public process of review transpired,
which resulted in the FCC adopting the broadcast flag regulation.
Unfortunately, the Federal court struck down the regulation, solely
on jurisdictional grounds.

Along the way, there have been many critics. Most of the con-
cerns were due to misunderstandings. My favorite was that the flag
would ban home recording of television. Of course, it does not. And
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to those who would say that high-definition content is too cum-
bersome to indiscriminately redistribute over the Internet, two
points to ponder. Twelve years ago, it took 8 hours to download a
single song from the Internet. Now it takes but moments.

And the CEO of Verizon, Ivan Seidenberg, recently declared his
target vision for broadband into the homes of his subscribers is 100
megabits a second, a blinding speed that could download a looted
one-hour high-definition episode of FOX’s “24” in a convenient four-
and-a-half minutes.

The legislation we are seeking ratifies the billions of dollars that
local TV broadcasters have spent to do their part to make the DTV
transition successful. Local TV broadcasts, offered free to the con-
sumer, deserve and need to have content protection in order to be
competitive with the national pay-television offerings, such as
HBO, ESPN, video iTunes, and MovieLink.com, in obtaining high-
value content.

No other digital media has emerged that has dedicated itself to
localism. Even those consumers that subscribe to pay television
rely heavily on local TV broadcasts for their news of local events,
local political races, and local high-school sports. Local television
broadcasts are part of our heritage. They are uniquely American.

It is essential that the television shows we transmit have protec-
tion against the indiscriminate redistribution across networks such
as the Internet. The broadcast flag is the mechanism that will
achieve that goal without any unwanted side effects.

Thank you, once again, for the opportunity to address you on this
important matter. I look forward to answering any questions you
may have.

[The prepared statement of Mr. Setos follows:]

PREPARED STATEMENT OF ANDREW SETOS, PRESIDENT OF ENGINEERING, FOX
ENTERTAINMENT GROUP

Good morning, Chairmen and Members of the Committee. My name is Andrew
Setos, and I am the President of Engineering of the Fox Entertainment Group.
Thank you for inviting me to participate in this hearing.

As this Committee is well aware, Congress will soon mandate that broadcast tele-
vision stations abandon the analog spectrum and begin broadcasting exclusively in
digital form by 2009. This final step in the DTV transition will bring many benefits
to consumers, by eliminating the current confusion that is inevitable in a mixed
analog/digital world. However, the benefits of the digital transition will be meaning-
less to those same consumers unless we can also assure them that high-quality con-
tent will continue to be available to them on free over-the-air broadcast. This re-
quires that DTV stations themselves be able to assure content providers of a reason-
ably equivalent level of protection to that provided by cable and satellite—and even
the Internet. At the moment, DTV stations cannot provide this assurance, because
DTV is legally obligated to broadcast content in-the-clear with no protection, while
cable, satellite and Internet service providers offer content providers a wide variety
of conditional access- and DRM-based content protection systems. This imbalance
places the long-term viability of free over-the-air digital television in doubt and is
certainly not in the public interest.

To correct this imbalance, it is essential that DTV stations be able to offer content
providers some level of protection against indiscriminate redistribution across net-
works such as the Internet. The broadcast flag regulation promulgated by the FCC
in 2003, after a years-long process of discussion and debate, is the one mechanism
that can achieve that goal, and accordingly, we urge you to reinstate the regulation
as soon as possible.

The past decades have seen an explosion in consumers’ options to enjoy audio-
visual content. Focusing on television alone, where there were once just three broad-
cast television networks, we now have hundreds—if not thousands—of cable, sat-
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ellite, cable-like and Internet-based services. It seems that every day there is news

of a new and innovative way for consumers to enjoy television programming, such

Viﬁleo-on-demand services (VOD), video iPod and even watching shows on cell
ones.

All of these “television services” compete by offering consumers something that
they want to see. Unfortunately, the digital revolution has also created the oppor-
tunity for theft of that content on an unprecedented scale. Millions of users of so-
called “peer-to-peer file-sharing services” upload and download copies of ad-free fa-
vorite television shows, like The Simpsons, House, American Idol, and 24, as well
as popular sporting events, over the Internet. These programs are, of course, the
lifeblood of over-the-air broadcast television stations, which rely on high quality con-
tent to attract viewers.

Currently, digital free over-the-air broadcasts are legally required to be trans-
mitted “in the clear,” with no protection whatsoever from being redistributed. The
process to upload content to the Internet—formerly a process that could be per-
formed only by a relatively sophisticated and motivated pirate—is far easier, and
more accessible today than it was even a few years ago. And for those who point
out—admittedly, correctly—that DTV signals take a long time to be captured, com-
pressed and redistributed over the Internet today, here is a cautionary tale: Twelve
years ago, it took eight hours to download a single song; today, an individual with
no computer savvy can do it in less than a minute with a click of the mouse.

Cable, satellite, ISP/telco, and other distributors of television programming have
already recognized how important this issue is to ensure the digital future by voting
with their dollars. These companies have spent millions on the design, deployment
and maintenance of increasingly sophisticated content protection systems based on
conditional-access, link protection or software DRM-based technologies. By contrast,
DTV stations, at present, are legally barred, and from a practical standpoint are un-
able to offer content providers anything comparable. It is not hard to predict that
without additional measures to safeguard high-value digital content, broadcast sta-
tions will soon find it difficult or even impossible to attract high-value programming.
Sports leagues and entertainment programming producers will, naturally, choose to
offer their programs on a service that can offer protection against indiscriminate re-
distribution.

Although some so-called “consumer groups” state that the enactment of broadcast
flag legislation would be detrimental to the viewing public, which we believe it does
not, the real threat to consumers who currently enjoy and benefit from watching
their local broadcast channels is the slow demise of free over-the-air broadcast.
Without national content, local broadcast stations would struggle to attract viewers
and ultimately to stay in business. For millions of Americans, local broadcast sta-
tions are the sole source of news and entertainment. But even for consumers who
subscribe to a cable or satellite service, local broadcast stations are the only source
of televised local news coverage and editorial content. They televise local sporting
events, weather reports (including emergency weather reports), and traffic updates.
They are the source of information about community issues and local political races.
Local television broadcasts are part of our heritage. They are uniquely American,
and they are democratic (small “d”) at their essence.

Foreseeing these challenges and understanding the value of local television, I,
along with my engineering colleague, began to look at how we could protect in-the-
clear digital broadcast. As we looked at possible solutions we set up a basic set of
criteria:

1. The regime should be invisible to the consumer.

2. The regime should allow consumers to make time shifted-copies of free over-
the-air television programs.

3. The regime should be flexible enough to allow for the competitive market
place to develop innovative protection technologies as well as allow for content
to be transmitted securely in a network environment.

4. The regime should be of de minimis cost to the manufacturer and thus to
the consumer.

5. The regime should work at the smallest component part of the digital ATSC
receiver to ensure that it had no impact on any other component part of a com-
puter or consumer electronic device.

6. The regime should not obsolete the digital television receivers that were al-
ready in the market place and in consumers’ homes.

After settling on a solution that met all of these goals that we now call the broad-
cast flag, we presented this regime to a group of CE and IT manufacturers. Thus
began the long process which evolved into a large and more diverse group of con-
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sumer electronics, computer technology, and video content companies known as the
Broadcast Protection Discussion Group.

That conceptual framework developed by the Broadcast Protection Discussion
group was the seed for the FCC’s broadcast flag regulation. But it took time to get
there, and it took a great deal of work—almost three years. Indeed, in preparing
for this hearing, I was reminded that four years ago, the President and Chief Oper-
ating Officer of News Corporation, Peter Chernin, sat before this very Committee
and expressed his hope that cross-industry negotiations would yield a solution ac-
ceptable to all of the participants. I am pleased to sit here today and report that
they did. Over the years since Mr. Chernin’s testimony in 2002, the members of the
working group crafted the basic outline of the regulatory regime. Even so, the FCC
didn’t accept it whole cloth, but following still more discussion and debate—a proc-
ess in which took into account the views of many consumer groups—ultimately con-
structed a regulation that most of the parties to the negotiations viewed as an ac-
ceptable compromise of interests. Those that continued to disagree with substantive
details of the regulation filed motions to reconsider and appeals. These were held
in abeyance pending the outcome of an appeal based on a challenge to the FCC’s
jurisdiction.

Unfortunately, in May of 2005, the D.C. Circuit ruled that the FCC lacked juris-
diction to enact the broadcast flag regulation. The Court did not offer any view on
the substance of the flag, for that issue was not before it. Nor did the Court offer
any view on the wisdom of the broadcast flag as a matter of policy, for that issue
is not within its purview. Rather, the Court held merely that the FCC could enact
such a regulation only if Congress authorized it to do so.

The broadcast flag legislation that we support does just that: it reinstates the
FCC’s broadcast flag regulation, thereby reinstating the carefully crafted multi-in-
dustry pact. It also reinstates the pending motions to reconsider and the substantive
appeals, leaving all parties exactly where they were before last May’s ruling.

Although the regulation has drawn criticism, that criticism is, in my view, mis-
guided or misinformed. Much of it can be dispensed with by focusing on what the
flag will not do:

e It will not restrict home recording of DTV.

o It will not restrict the movement of recorded DTV shows in the personal digital
network, no matter if you are upstairs at home, in your car or boat, or at a per-
manent or temporary vacation spot. The FCC has already approved some flag-
compliant technologies to enable that movement.

o It will not restrict the making of multiple physical copies. It does not restrict
the unending physical copying of those copies. And it does not restrict where
such physical copies may be played or to whom they are lent or given.

e It will not render obsolete or change the feature set of even one DTV product
that has been sold to consumers to date. Not one.

o It will not affect the viewers’ experience as they view their televisions or make
their home recordings.

o It will not stifle innovation. Nor will it establish the FCC as the “Federal Com-
puter Commission.” The FCC’s role under the regulation is simple and narrow:
to consider proposals for specific protection methods for DTV content containing
the broadcast flag and to approve those that provide a reasonable level of pro-
tection. Prior to the decision striking down the regulation, the FCC has already
proven its ability to ably exercise this simple, well-defined role by approving 13
different protection methods—many of them developed precisely for the purpose
of protecting DTV. This is stimulation of innovation—not stifling of it.

Indeed, a broad range of digital devices, including digital recorders and personal
digital networking devices, already comply with the flag’s rules. Examples include
PVRs, D-VHS, DVD recorders, and computers and related technologies. Many other
devices that do not even exist yet can be made to comply with the flag’s rules. Wired
or wireless, software or hardware, any future innovation complying with the flag
can receive, record and otherwise process digital television signals.

Ultimately, the broadcast flag regulation will have little or no impact on con-
sumers’ legitimate consumption and enjoyment of free over-the-air digital television.
It will not interfere with a consumer making unlimited copies in a variety of media;
it will facilitate a variety of home networking technologies and a variety of reason-
able remote access technologies, as well as new technologies that have not yet even
been conceived. In addition to protecting local broadcasting and helping to ensure
the viability of the digital transition, the broadcast flag regulation will stimulate
American technological prowess in content protection and management technologies.



7

Thank you once again for the opportunity to address this important matter. I
would be pleased to answer any questions.

The CHAIRMAN. Thank you very much, Mr. Setos.
Our next witness is Mr. Band, Counsel, American Library Asso-
ciation.

STATEMENT OF JONATHAN BAND, COUNSEL, AMERICAN
LIBRARY ASSOCIATION; ON BEHALF OF THE LIBRARY
COPYRIGHT ALLIANCE

Mr. BAND. Mr. Chairman, Members of the Committee, the Li-
brary Copyright Alliance, which includes the American Library As-
sociation, appreciates this opportunity to explain our concerns with
the FCC’s broadcast flag rule. We urge the Committee to address
these concerns before adopting broadcast flag legislation.

The five national library associations in the LCA were among the
petitioners that successfully challenged the broadcast flag rule in
the D.C. Circuit. The LCA believes that the rule would prevent a
wide range of lawful uses of broadcast materials, to the detriment
of the public.

Whether we like it or not, television is part of the fabric of Amer-
ican life. It remains a major source of news, and both reflects and
influences cultural trends in our society. Effective public discourse
often requires the copying and redissemination of broadcast con-
tent. For example, a website seeking to demonstrate the disparate
treatment by news programs of black “looters” and white “foragers”
in the wake of Hurricane Katrina would need to include clips of tel-
evision news broadcasts. The flag would interfere with these lawful
uses.

Libraries are most directly concerned that the flag would under-
mine the Technology, Education, and Copyright Harmonization Act
passed by Congress in 2002 to enable distance education in the dig-
ital era. The TEACH Act permits educational institutions to use
copyrighted works in distance-education courses conducted over the
Internet.

Unfortunately, the broadcast flag threatens the operation of the
TEACH Act. Under the TEACH Act, an educator can include a clip
of a television broadcast in distance-ed materials. For example, a
course on criminal procedure could include a clip from “Law &
Order,” where the detectives conduct a search claimed by the de-
fendant to be unlawful. The broadcast flag, however, would prevent
the educator from retransmitting that clip over the Internet.

The FCC’s rule made no accommodation for distance education.
If Congress ultimately decides to authorize the FCC to adopt the
flag rule, Congress should ensure that the rule includes appro-
priate exceptions for lawful uses. This could be achieved by prohib-
iting the flagging of certain kinds of content, such as public-domain
materials, news and public-affairs programs, and educational
shows.

Furthermore, libraries and educational institutions should have
access to receiving devices that do not respond to the flag. We need
this special TEACH Act exception in order to make legitimate uses
of content that does not fall within the public-domain or public-af-
fairs exceptions. The Committee should consider extending these
exceptions to other uses permitted by the Copyright Act.



8

Carefully drafted exceptions along these lines will not prejudice
the legitimate interests of the copyright owners. Even if certain
programs are not flagged, they typically will still be covered by
copyright. And then, if a library abuses these exceptions, it can be
sued for copyright infringement.

We have reviewed the discussion draft circulated by Senator
Smith. The exception for customary uses of broadcast content by
consumers is a step in the right direction, but it does not go far
enough for libraries. The exception applies to digital radio, but not
digital television. It applies to consumers, but not to libraries or
educational institutions. It is unclear whether the TEACH Act,
passed in 2002, constitutes an historic use.

Finally, the details of protecting fair use should not be delegated
to any agency, let alone the FCC, which has no copyright experi-
ence.

The Internet has the potential to dramatically expand distance
education, providing special benefit to students in rural areas un-
derserved by traditional forms of education. However, the broad-
cast flag could impede the development of robust distance-ed mate-
rials by preventing the use of the content most compelling to to-
day’s students: television programs. The flag rule allows an inde-
pendent agency to overrule the clearly expressed rule of Congress
with regard to distance-ed and other lawful uses.

We look forward to working with the Committee to fashion mod-
est exceptions to the rule. Thank you for your attention.

[The prepared statement of Mr. Band follows:]

PREPARED STATEMENT OF JONATHAN BAND, COUNSEL, AMERICAN LIBRARY
ASSOCIATION; ON BEHALF OF THE LIBRARY COPYRIGHT ALLIANCE

The Library Copyright Alliance (LCA) appreciates the opportunity to explain to
the Committee our specific concerns with the Federal Communications Commis-
sion’s (FCC) broadcast flag rule. We urge the Committee to address these concerns
before adopting legislation authorizing the FCC to promulgate the rule.

The LCA consists of five major library associations—the American Association of
Law Libraries, the American Library Association, the Association of Research Li-
braries, the Medical Library Association, and the Special Libraries Association.
These five associations collectively represent over 139,000 libraries in the United
States employing 350,000 librarians and other personnel. The five associations co-
operate in the LCA to address copyright issues that have a significant effect on the
information services libraries provide to their users. The LCA’s mission is to foster
global access to information for creative, research, and educational uses.

The national library associations that constitute the LCA were among the peti-
tioners that successfully challenged the FCC’s broadcast flag rule. After the Motion
Picture Association of America questioned the petitioners’ standing to file suit, li-
brarians at Vanderbilt University, North Carolina State University, University of
California-Los Angeles, and American University filed affidavits with the court ex-
plaining and illustrating how the broadcast flag, if it went into effect, would hamper
their use of broadcast materials for teaching and scholarship. Copies of these affida-
vits are attached.

The D.C. Circuit held that at least one of these librarians had standing, which
in turn conferred standing to the organization of which the librarian was a member.
On this basis, the court was able to reach the merits of the challenge. Although the
court struck down the flag rule on the grounds that the FCC did not have the au-
thority to issue it, the library concerns with the rule go far deeper than the proper
scope of the FCC’s jurisdiction. Specifically, the rule would prevent a wide range of
lawful uses of broadcast materials, to the detriment of the public. For this reason,
the LCA welcomes this opportunity to explain to the Committee how the rule will
have this negative impact.

Whether we like it or not, television is part of the fabric of American life. It re-
mains a major source of news, and both reflects and influences cultural trends in
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our society. Effective public discourse often requires the copying and redissemina-
tion of broadcast content. For example, a website seeking to demonstrate the dis-
parate treatment by news programs of black “looters” and white “food liberators” in
the wake of Hurricane Katrina would need to include clips of television news broad-
casts. Likewise, an organization dedicated to preserving traditional family values in
American society might distribute over the Internet segments from Desperate House-
wives and The O.C. to demonstrate the corrupting influence of television.

The flag would interfere with these lawful uses. Libraries are most directly con-
cerned that the flag would seriously undermine the Technology, Education and
Copyright Harmonization (TEACH) Act passed by the 107th Congress to facilitate
distance education in the digital era. The TEACH Act sets forth conditions under
which government bodies and accredited nonprofit educational institutions can use
copyrighted works in distance education courses conducted over the Internet. The
Act contains a variety of procedural safeguards to ensure that the interests of the
copyright owners are not harmed.

Unfortunately, the broadcast flag threatens to frustrate the operation of the
TEACH Act. Under the TEACH Act, an educator can include a clip of a television
broadcast in distance education materials. For example, a course on criminal proce-
dure could include a clip from Law & Order where the detectives conduct a search
later claimed by the defendant to be unlawful. The broadcast flag, however, would
prevent the educator from retransmitting that clip over the Internet. Contrary to
the intent of Congress reflected in the TEACH Act, the broadcast flag will prevent
the use of an entire category of works—high definition television programs—in dis-
tance education.

The FCC made no accommodation for these lawful uses. If Congress ultimately
agrees with the FCC that digital television broadcasts are vulnerable to widespread
infringement, and that a broadcast flag is the best way to prevent such infringe-
ment, Congress should ensure that any flag regime includes appropriate exceptions
for lawful uses. This could be achieved by prohibiting the flagging of certain kinds
of content such as public domain material; news and public affairs programs; and
programming designed to serve educational and informational needs.

Furthermore, a governmental body or accredited nonprofit educational institution
should be permitted to take actions as are reasonably necessary to make a trans-
mission for distance education as authorized under the TEACH Act, including leas-
ing or purchasing a device that does not detect or otherwise respond to the broad-
cast flag. It should also be legal to manufacture or import such a device solely for
lease or sale to such a body or institution. Libraries and educational institutions
need this special TEACH Act exception in order to make legitimate uses of content
that does not fall within the public domain or public affairs exceptions. Additionally,
the Committee should consider extending this exception to other educational and re-
search uses permitted by the Copyright Act.

Carefully drafted exceptions along the lines discussed above will not prejudice the
legitimate interests of copyright owners. Even if certain programs are not flagged,
they typically will still be covered by copyright; and if a library or educational insti-
tution abuses these exceptions, it can be sued for copyright infringement.

The Internet has the potential of dramatically expanding the quantity and quality
of distance education programs at the primary, secondary, and higher education lev-
els. In recent years libraries and educational institutions have begun to tap into this
potential, and students in rural areas underserved by traditional forms of education
have been among the major beneficiaries. Unfortunately, the broadcast flag could
impede the development of robust distance education curricula by preventing the
use of the content most compelling to today’s students: television programs. The flag
rule in its current form allows an independent agency to overrule the clearly ex-
pressed will of Congress with regard to distance education and other lawful uses.
Modest exceptions can address this serious concern.

We look forward to working with the Committee on this important matter. I
would be happy to answer any questions the Committee may have.

UNITED STATES COURT OF APPEALS FOR THE DISTRICT OF COLUMBIA CIRCUIT

American Library Association, et al., Petitioners, v. Federal Communications Commission, et al., Respondents.
Case No. 04-1037

AFFIDAVIT OF PAUL M. GHERMAN

My name is Paul M. Gherman. I am the University Librarian at Vanderbilt Uni-
versity in Nashville, Tennessee. It is my responsibility to oversee the Vanderbilt
Television News Archive, which operates as a division of the Vanderbilt University
Library. My business address is Vanderbilt University, 611 General Library Build-
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Among other harms, the Federal Communications Commission’s broadcast flag
regulation will prevent Vanderbilt University from streaming licensed broadcast
news over the Internet to subscribers, as we do today for over 100 subscribers to
our collection of certain network news programming. It will also preclude us from
making our collection available to the Vanderbilt faculty and student body over the
thirty-three computers that are currently able to electronically access the archive
from the campus library.

The Vanderbilt Television News Archive

The Television News Archive at Vanderbilt University (“Archive”) is the world’s
most extensive and complete archive of television news. The Archive’s mission is to
help preserve our nation’s cultural heritage through the documentation of national
television news coverage. The archive serves both as a permanent repository of na-
tional news programming and as an important resource for scholars, researchers,
and journalists interested in contemporary history and television news journalism.
Vanderbilt University Library is a member of the Association of Research Libraries
(“ARL”), and as a unit of the library, the Archive is as well. ARL is a petitioner
in this case, and an association to which we have belonged for more than twenty
years. I am also a member of the American Library Association, another petitioner
in this proceeding.

The Archive’s collections consist of television news programming recorded from
broadcast and cable television signals. The Archive began off-air recording in 1968.
The Archive records the nightly news broadcasts from all three major networks
(ABC, CBS, and NBC). In 1995, the Archive began recording programming from the
cable news network CNN. As of January 2005, the Archive also records program-
ming from FOX news as well.

In addition to recording nightly news coverage, the Archive also traces news cov-
erage of major historical events in-depth. For example, the Archive includes com-
plete, 24-hours-a-day, 7-days-a-week records of the news coverage for the Watergate
scandal hearings, the 2000 presidential election, and the tragedy of September 11,
2001. The Archive also includes extensive coverage of U.S. presidential campaigns,
both wars in Iraq, the war in Afghanistan, and every Democratic and Republican
National Convention and State of the Union address since 1968.

Today, the Archive’s collection holds over 40,000 hours of news broadcasts. The
Archive indexes and abstracts each broadcast to the individual story level. The Ar-
chive’s holdings also include all advertisements played during the captured news
broadcasts. The Archive is the only publicly accessible, aggregate collection of tele-
vision news in existence in the world today.

Over 20,000 registered patrons located worldwide use the Archive for research,
studies, and other personal uses. The Archive loans videotape copies of individual
news segments, complete news programs, and compilations to its patrons, who re-
turn the copies for destruction following use. In addition, the Archive’s entire collec-
tion is made available via video on thirty-three computer terminals physically lo-
cated within the Archive and university library on campus. The Archive also has
140 library subscribers that are able to access our extensive collection of one net-
work’s programming over the Internet. The Archive is interested in developing simi-
lar arrangements with the networks.

The Archive’s Operations

To collect and preserve television news programming, the Archive uses a multi-
step process. News programs are captured off-air using analog television tuner cards
embedded within the Archive’s computers. Archive staff then use encoding cards,
also located within the computers, to convert the captured broadcast signal into
MPEG video files. At this point, “watermark” data are added onto the MPEG files
so that the date, time, name of the news network, and a running clock appear on
the center of the screen when the program is viewed. These watermark data are
also used for indexing and abstracting purposes.

Once the broadcasts have been encoded and watermarked in MPEG form, the Ar-
chive staff begins the storage archival process. First, the staff uses in-house DVD
burners to place the broadcasts onto physical discs for storage. These disks con-
stitute our primary method of archival. They are also what we use to make copies
we lend to our patrons upon request.

Next, Archive staff periodically transfer the processed MPEG files of all captured
newscasts onto high-volume removable disk drives. The Archive lends these disk
drives to the Library of Congress in Washington, D.C., which then transfers the files
to its own archival system and returns the disk drives to Vanderbilt.
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In addition to these two forms of storage, the Archive makes a reduced-resolution
copy of the entire collection, which is stored on a computer server in a centralized
location at the archive. When a patron accesses the collection in video from one of
Vanderbilt’s local computer terminals, it is this “down-rezzed” version of the broad-
casts that the patron accesses.

Harm from the Broadcast Flag

If it is allowed to remain in place, the FCC’s broadcast flag rule will harm the
Vanderbilt Television News Archive in a number of ways.

To conduct our core function, news archiving, the Archive has invested well over
$50,000 in recording, computer, and other electronic equipment to complete our pri-
mary recording studio—funds obtained largely from research and philanthropic
grants and gifts. Currently, the Archive is in the process of constructing a redun-
dant recording studio, at approximately the same cost. However, if the broadcast
flag is allowed to remain in place, the Archive’s substantial investment in its equip-
ment will be jeopardized, because none of the digital equipment that the Archive
currently owns is flag-compliant.

For instance, none of the Archive’s MPEG-encoding cards are designed to recog-
nize or comply with the broadcast flag, nor are any of our multiple DVD burners.
Likewise, none of the multiple local computer terminals, or the server where we
store our streaming newscasts, will recognize the flag. Under the flag rule, however,
broadcasters have sole discretion in deciding whether to embed the flag within
broadcast programs. Consequently. if the flag rule is allowed to remain in effect, the
Archive will be forced to replace our current equipment in order to conduct the same
activities we do today. Because none of our digital video equipment is flag-compli-
ant, we would not be able to use this equipment to store or copy digital television
broadcasts that are embedded with the flag.

We would thus be forced to buy entirely new equipment—not just new encoding
cards and DVD burners, but also a brand new server and computer terminals for
our local streaming operation, as well as new removable disk drives for use with
the Library of Congress—in order to continue the Archive’s operations as we con-
duct them today. This is because the broadcast flag will not allow a marked digital
broadcast to be passed on to any “downstream” device that can read the digital tele-
vision content but will not recognize and obey the flag. Consequently, all of the Ar-
chive’s equipment would be rendered inoperable for their current uses. Particularly
since the Archive acquired much of this equipment as recently as 2003 and 2004,
being forced to replace what is essentially brand-new equipment that we acquired
at a substantial cost would be an extremely onerous burden for a non-profit edu-
cational archive operating on a limited budget.

Indeed, Congress has granted the Archive a specific exemption to the Copyright
Act that allows us to “reproducle] and distributel[e] by lending . . . a limited number
of copies and excerpts” of audiovisual news programs. 17 U.S.C. §108(0(3). By con-
straining how we carry out our mission of providing thousands of individuals access
to the important cultural, political, and historical resource that we manage, the
broadcast flag not only places a significant financial burden on the Archive, it con-
flicts with Congress’ decision to extend this legal right.

I declare under penalty of perjury that the foregoing is true and correct.

PauL M. GHERMAN.
Executed: March 23, 2005.
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mation Services at the American University (“AU”) in Washington, D.C. Both I and
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The broadcast flag rule, if permitted to take effect, will be harmful to the ability
of our library to carry out its functions in two ways. First, the flag will force our
library to replace DVD burners and players that do not comply with the flag’s re-
strictions. These machine are used to record and play segments of broadcast tele-
vision recorded off the air in classroom instruction. Second, the flag will preclude
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me from providing copies of broadcast clips over the Internet to the AU student
body, through password protected courseware in conjunction with ongoing
coursework.

Broadcast Use at AU

I serve as the second-in-command librarian at the AU library. In this position, I
coordinate the library’s public services and associated collections, as well as super-
vise and coordinate with other library faculty and staff. The areas I am responsible
for administering provide assistance to both undergraduate and graduate students
with scholarly research, and aid faculty members in providing materials for their
own research and courses. In particular, I supervise the division of the library that
includes Media Services, which collects and loans digital, audiovisual, and other
media resources to our student and faculty patrons.

On a regular basis, we record broadcast programming off the air for use in class-
room instruction at American University. Typically, we make these recordings in re-
sponse to the request of an AU professor or other instructor teaching at the univer-
sity. For instance in the past we have recorded presidential addresses and press
conferences for government and public speaking classes, major news events for com-
munications and history classes, PBS Frontlines (documentaries) for government
and international affairs classes, and nightly news and sporting events for jour-
nalism classes.

Recording this broadcast material for use in AU courses is an ongoing process.
Because copyright law allows libraries to make only limited copies for specific edu-
cational uses, we destroy the copies we make after use. Typically, this is following
display in-class or, if the professor requests that we keep the copy of the segment
on reserve for viewing by students outside of normal class time, at completion of
the semester.

We have been making broadcast recordings available to our Faculty for 23 years,
and plan to continue this valuable service indefinitely. The AU faculty consistently
report that use of these broadcast materials in their courses enhances their ability
to teach and enriches the students’ experience, both by making classroom discus-
sions more interactive and contemporary, and also by adding emerging information
and a contemporary flair to the course material that often cannot be achieved with
textbooks and scholarly articles alone.

On occasion, we also assist AU faculty by converting videotape clips to a stream-
ing video format for delivery to students, on a password-protected, class-specific
basis, using Blackboard course software. Once a student has signed in to the appro-
priate page on AU’s Blackboard site using her password, she can view the clip in
“streaming” format on the computer in her dorm room, at a campus computing cen-
ter, or in the library itself. To date, we have done this only with video materials
from our collection; however, we envision licensing content that we tape off-air for
the same purpose.

The Broadcast Flag

Currently, we record materials for our faculty using analog video cassette record-
ers (“VCRs”). The faculty then play the recorded broadcast segments in their class-
rooms using a VCR and television. However, we recently began converting our re-
cording process from analog to digital, so that all broadcast materials we record for
faculty members will be recorded, or “burned,” onto optical computer discs, or
“DVDs.” We expect this transition process to be completed by the end of Summer
2005.

Once we have completed the transition to digital recording, faculty members ask-
ing the library to record broadcast materials for classroom use will need to play
their materials using machines capable of displaying digital audiovisual signals. AU
currently owns nearly one hundred DVD players that can be used for this purpose,
with no additional expense to the university.

However, once the digital transition is complete, and if the broadcast flag takes
effect, none of the DVD players that AU makes available to its faculty for classroom
instruction will be able to work for the primary purpose we acquired them—teach-
ing our students. Any broadcast flag-compliant digital tuner would not permit re-
cording or playing of digitally broadcast television programming using the DVD-
burning or DVD-playback equipment that we now have, even though the uses that
we make of the broadcast materials are clearly lawful uses of the material for edu-
cational purposes.

Due to the broadcast flag rule, we will be forced to replace this instructional
equipment that currently performs for the precise purpose we acquired it. The
broadcast flag thus represents not just a financial burden on our library, but also
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an impending threat to our ability to carry out our mission to educate, and assist
our faculty in educating, our student body.

The broadcast flag also harms us in another way. While to date we have made
only video that is owned by the library available for use by faculty to stream to stu-
dents over the Internet, we believe the TEACH Act and the copyright law protect
our ability to do the same thing with off-air recordings. Our faculty are making in-
creasing use of broadcast television and the Internet in their courses. The broadcast
flag, however, would require every computer on campus that has access to this ma-
terial to be flag-compliant in order for students to be able to view these educational
materials. Accordingly, because the broadcast flag would require us either to retrofit
(assuming the proper technology were made available to allow such a retrofitting)
or replace every computer on campus to comply with the flag’s copy-protection/redis-
tribution requirements, we would be entirely foreclosed from taking advantage of
this exciting new educational tool.

I declare under penalty of perjury that the foregoing is true and correct.

DIANA VOGELSONG.
Executed: March 24, 2005.
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ican Library Association (“ALA”) since July 2003. My address is 2907 Hickory
Street, Alexandria, Virginia 22305. I am over the age of eighteen and otherwise
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I have previously used brief clips of broadcast television video as part of the
course material for college courses that I periodically teach. A critical component of
my course on cyberculture, for example, is examining the ways that cyberculture is
defined and portrayed by mainstream media. And for my audio technology fun-
damentals course, I likewise use material from the mainstream media to facilitate
examination of issues such as copyright disputes and peer-to-peer networking. I had
planned to begin making course materials, including digital copies of broadcast
video clips, available to my students via the Internet to bring attention to fast-
breaking media stories in an efficacious manner. The Federal Communications Com-
mission (“FCC”)s broadcast flag regime will preclude, or significantly impair, my
ability to use the Internet to provide my students with these clips. I will be harmed
as a consequence, because valuable opportunities for me to use broadcast video clips
to timely illustrate, discuss and critique media portrayals of cyberculture will be
lost, diminishing the effectiveness of my teaching material.

I am a college professor and periodically teach courses in cyberculture and audio
technology fundamentals at American University in Washington, D.C. My
cyberculture course typically draws students from the computer science, anthro-
pology, public affairs, and communications disciplines. A critical component of this
course is examining the ways that cyberculture is defined and portrayed by main-
stream media, particularly the way that various interests attempt to frame the de-
bate over the legitimacy of peer-to-peer content sharing networks, such as Napster.
For example, some media outlets are prone to characterize peer-to-peer content
sharing as piracy, while others might characterize the activity as “civil disobe-
dience.” The audio technology fundamentals course is a required course for audio
technology and multimedia/game design students, and an elective course for com-
puter and film students. It is particularly popular with students, and in fact was
noted as one of the four “coolest” classes on campus in a recent American University
science publication.

The ability to capture clips from the broadcast television news, public affairs
shows, and even talk shows for use in the classroom is essential for both courses.
Given that video and multimedia forms of communication are very much at center
stage, it would be difficult to teach students about how the media portrays
cyberculture without showing students what the media does Similarly, these broad-
cast materials enhance discussion of copyright and other issues in the audio tech-
nology fundamentals class. I believe that the students relate particularly well to
timely examples of the matters we discuss, and that the use of these contemporary
and interactive materials has contributed to the popularity of this course.

Although I am not currently teaching the cyberculture and audio technology
courses, in past semesters I taped the clips I wanted to use with an analog VCR
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and then played the tapes on a VCR in the classroom. I have also located clips on
the Internet using a computer and displayed them using a video and data projector
in my classroom.

My cyberculture course will be offered again in the Spring of 2006 at American
University or another school. For that course, I plan to use a digital video recorder
(“DVR”) such as a Tivo to capture broadcast video clips. I will then transfer the clips
to a computer file server that individual students can access via the Internet, and
that I can access in the classroom via the Internet. I had planned to make my mate-
rials available via the Internet for a number of reasons, including the need to cap-
ture and distribute clips quickly to my students. Timeliness is especially key in a
course that studies and critiques the media. For example, I may see video broadcast
on a morning news show that is directly relevant to a topic being covered in a class
later that day, and like to e-mail it to my students so they can quickly study it and
be prepared to discuss it in class. Internet distribution is the only way to make this
happen. While I could use slower methods of distribution, media coverage moves at
lightning speed; if I wait to discuss the material a class or two later, the particular
issue I wanted to address often gets stale or is superseded by another media devel-
opment. One of my goals is to cover the media in as up-to-date a fashion as possible.

It is also important that the media materials we examine, including the video
clips, be readily available to my students for independent study and research. Avail-
ability over the Internet, or even a university’s campus network, is the most effica-
cious way to ensure that students can study this material.

I understand, however, that the broadcast flag regime will preclude the transfer
of flagged broadcast television content over the Internet. If the broadcast flag rule
is allowed to stand, I will not be able to use the Internet to provide my students
with timely broadcast video material relevant to my courses as I had planned. The
timeliness and effectiveness of my course material and my teaching will be dimin-
ished. I will consequently be harmed.

I declare under penalty of perjury that the foregoing is true and correct.

REBECCA GORDON.
Executed: March 25, 2005.
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The “broadcast flag” rule ordered by the Federal Communications Commission
will harm the NCSU Libraries and its librarians, including myself. Specifically, the
broadcast flag rule will prevent the Libraries from assisting faculty members in
using broadcast clips as part of their distance education learning courses, over the
Internet. Currently, the Libraries assists NCSU faculty in this way pursuant to the
“TEACH Act,” which is codified in 17 U.S.C. § 110.

The NCSU Libraries and Distance Education

In conjunction with the Distance Ed & Learning Technology Aps (“DELTA”) pro-
gram here at the university, the NCSU Libraries assist professors and other faculty
in accessing and obtaining audio, visual, and other media for use in their on- and
off-campus courses. One of the Libraries’ specific efforts in this regard is to assist
NCSU faculty in using broadcast content taken off the air to use in their distance
learning courses.

The Libraries currently assists any NCSU faculty who would like to use video
content in their distance learning courses. The Libraries plans to continue making
this service available into the future. This assistance includes support that we pro-
vide for distance learning courses taught over the Internet, as well as for professors
who wish to use broadcast clips in these courses.

For instance, the Libraries recently has been assisting a faculty member in the
Foreign Languages and Literatures Department at NCSU to use broadcast clips in
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his distance education courses for Spanish language instruction. This professor
records five-minute and shorter clips of the television program, El Show De
Cristina, which airs on the Univision network.

El Show De Christina is a Spanish-language talk show that has been described
as a mixture of the English-language talk shows Oprah! and Jerry Springer. The
NCSU professor uses clips from Christina because they often include rapid exchange
in Spanish among multiple participants appearing on the show, thus facilitating the
teaching of the language to his students in a conversational manner that might not
otherwise be possible through a distance learning course.

After recording the Christina segments, the professor brings them to the Learning
and Research Center for the Digital Age, located within the NCSU Libraries, to re-
ceive assistance in making the clips usable over the Internet. Specifically, librarians
and other library staff within the Libraries’ Digital Media Lab take the clips from
the professor and digitally convert them so that they can be “streamed” over the
Internet and viewed by the students in the professor’s Spanish-language course.

Consistent with the TEACH Act, the clips are provided through a technology
called WebCT, which allows for the password protection of the materials. As a re-
sult, although the Internet is used for, and is essential to, making these clips avail-
able, the only individuals able to access them are registered students of the NCSU
course.

Impact of the Broadcast Flag

The NCSU Libraries currently makes this service available to all of its faculty
that would like to use broadcast or other video materials available for their courses
over the Internet, in a manner consistent with the TEACH Act. The Libraries con-
sistently receives overwhelmingly positive feedback about this service (and other
services) that the Libraries provides through the Digital Media Lab and the Learn-
ing and Resource Center for the Digital Age. Both faculty and students report that
use of the kind of materials such as Christina significantly enhance the educational
experience.

Accordingly, the Libraries plans to continue providing these services. However, if
the broadcast flag rule takes effect, the Libraries will be foreclosed from helping its
faculty broadcast clips like Christina, and many other similar programs, in their
distance learning courses, because the broadcast flag is designed to stop redistribu-
tion over the Internet. As a result, the very services that the TEACH Act allows
and that we provide NCSU faculty today—assisting them with making broadcast
clips usable for their students over the Internet to make their educational experi-
ence more realistic—will be foreclosed. The broadcast flag will have this effect re-
gardless of whether we are assisting faculty to convert or record, because broad-
casters will have sole discretion as to whether to “flag” a broadcast and because all
broadcasts will be digital.

The NCSU Libraries will also be harmed by the broadcast flag in another way.
While today we are able to use our Digital Media Lab to help faculty with media
they would like to use in their courses using the Media Lab’s current equipment,
the broadcast flag will force us to replace much of our expensive computer and other
electronic equipment that is capable of reading and copying digital television sig-
nals. This is because much of the equipment that we currently have does not comply
with the flag’s technical requirements for protecting television content, and thus,
that equipment would not be able to interoperate with new, flag-compliant digital
television tuners and other technologies.

I declare under penalty of perjury that the foregoing is true and correct.
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16

If the FCC’s broadcast flag rule goes into effect, it will harm the UCLA Research
Library by forcing the library to purchase new equipment in order to continue car-
rying out our educational mission. Specifically, because I often make use of video
clips in my instructional classes and I intend to use broadcast clips for this purpose
in the near future, the educational value of my instruction would be diminished un-
less the library replaced its current equipment with equipment that complies with
the broadcast flag.

Use of Video Clips in UCLA Classes

As part of my job as a librarian for UCLA, I often teach classes at the request
of professors to university students on legislation and the legislative process. I teach
these classes several times per year.

In teaching these classes, I have found it useful to include video clips in my pres-
entations to the students. For example, I have shown excerpts from C-SPAN to dem-
onstrate the legislative process in action, as well as a video entitled “America Rocks”
designed to explain the legislative process to students.

To obtain video clips to show in my classes, I record the content onto DVDs and
then use the university’s computers and projector machines to present the video
clips to the students during classes.

I have many plans to use broadcast television clips too in my classroom presen-
tations in the near future. As one example, I intend to show recent news coverage
of Congress’ intervention in the case of Terri Schiavo, the Florida woman who was
the subject of a court order to be taken off a feeding tube. In addition, I also plan
to show a series of news programs on law, demographics, and migration to Cali-
fornia. I also plan to use similar television broadcast segments to help highlight my
teaching points to the students.

The use of television media, including broadcast media, in my instructional class-
es is important to me. It helps me to bring to life the subject of the legislative proc-
ess for the students and to keep my presentations current by including the latest
examples of the legislative process in action. The library has expended significant
funds to invest in the equipment that allows me to carry out these purposes.

Harm from the Broadcast Flag

If the broadcast flag rule is not struck down, it will harm the UCLA library by
forcing it to either (1) expend funds to update the equipment I use in my classroom
instruction, or (2) forego the use of valuable video enhancements to instructional
presentations.

The DVD players and computers that the library owns are not compliant with the
broadcast flag. Therefore, once the digital transition is complete, and if the broad-
cast flag takes effect, none of the approximately two hundred computers that the
UCLA library makes available to its faculty for instructional purposes will be capa-
ble of allowing me to record and transfer broadcast television content for use in my
presentations. Any broadcast flag-compliant digital tuner would not permit record-
ing or playing of digitally broadcast television programming using the DVD-burning
or DVD-playback equipment that the library now has, even though the uses that
I and other faculty would make of broadcast materials are lawful uses for edu-
cational purposes.

In order for me to fulfill my intention of using broadcast video clips in my presen-
tations in the near future, the library would need to purchase new DVD players and
computers that would recognize and comply with the broadcast flag. Replacing the
approximately two hundred computers that the library uses for instructional pur-
poses would be a significant expenditure of resources for our library, which, as part
of a state university supported by taxpayer funds, is always making difficult choices
on how to allocate its limited resources.

If the library is not able to allocate funds to purchase new equipment, I and other
librarians will lose the ability to use broadcast video clips in the classes we teach.
This would mean the loss of a valuable way to enhance our teaching by making our
presentations lively and current through the use of recent broadcast television seg-
ments.

I declare under penalty of perjury that the foregoing is true and correct.

KR1s KASIANOVITZ.
Executed: March 26, 2005.

The CHAIRMAN. Thank you very much.
Mr. Patton, Corporate Vice President, Philips Electronics.
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STATEMENT OF THOMAS B. PATTON, CORPORATE VICE
PRESIDENT, GOVERNMENT RELATIONS, PHILIPS
ELECTRONICS NORTH AMERICA CORPORATION

Mr. PATTON. Thank you very much, Chairman Stevens, Co-
Chairman Inouye and Members of the Committee.

My name is Tom Patton. I'm corporate Vice President for Gov-
ernment Relations with Philips Electronics North America Cor-
poration. Philips thanks you for the opportunity to testify before
the Committee today regarding protecting digital broadcast tele-
vision programming from indiscriminate redistribution over the
Internet.

Philips is a leading technology company, expending approxi-
mately $3 billion a year on research and development. Philips is
also a leading manufacturer of consumer products ranging from
healthcare to video and audio entertainment.

There are two principal points I wish to make today. First, Phil-
ips supports enactment by the Congress this year of narrowly lim-
ited and tailored legislation to ratify the Federal Communications
Commission’s broadcast flag rules and its technology approval
order. Second, Philips believes any such legislation should require
that licensing of approved broadcast flag technologies offered to the
public must be on reasonable and nondiscriminatory terms. In so
doing, Congress should clarify that non-assert obligations imposed
upon licensees by licensors of a government-approved and man-
dated technology is inconsistent with reasonable and nondiscrim-
inatory licensing.

Today, Philips supports statutory ratification of those rules for
one simple reason: the Commission basically got it right. The FCC
established an open and fair process for selecting technologies, de-
veloped a set of objective criteria against which technologies would
be judged, and required technology proponents to prove that they
meet these criteria. It limited the scope of protection afforded by
approved broadcast flag technologies to indiscriminate redistribu-
tion over the Internet while expressly preserving consumers’ home-
recording capabilities. And it required that all approved broadcast
flag technologies be licensed on reasonable and nondiscriminatory
terms.

The broadcast flag is not a perfect system, but it is a reasonable
step on a longer path that balances appropriate content protection
against consumer rights and product functionality.

The broadcast flag rules impact two important markets: the
emerging market for digital-content protection technologies and the
mature and intensely competitive market for consumer electronics
products. This Committee understands the critical importance for
consumers of competitive markets where innovation is allowed to
flourish: consumer choices multiply, prices decline, and product
functionality increases. To ensure both marketplaces are competi-
tive and innovative, Congress should require that any approved
broadcast flag technology be licensed on reasonable and non-
discriminatory terms.

In the broadcast flag context, a non-assert is a requirement that
a licensee of a technology relinquish its rights to its own intellec-
tual property as a condition of obtaining the license.
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Chairman Martin recognized the danger posed by non-assert ob-
ligations in the broadcast flag context. In his separate statement
accompanying the Commission’s technology approval order, he la-
mented that licensees might be forced to, “choose between the less-
er of two evils: either don’t participate in the relevant product mar-
ket or compete, but give up your intellectual property rights.” Such
a result, he posited, “may be anti-competitive, may discourage fu-
ture investment in intellectual property, and may generally be
counter to good public policy.” We couldn’t agree more. In fact, in
this context, non-asserts can be compared with content piracy, in-
asmuch as they both take intellectual property belonging to others.

Before concluding, permit me to comment briefly on Title I of
Senator Smith’s draft broadcast flag bill. We support the proposed
ratification of the FCC’s broadcast flag rules and technology ap-
proval order. As I've just indicated, we believe that the bill should
address the anti-competitive effects of technology licenses that im-
pose non-assert obligations on licensees. Moreover, expanding the
scope of the rules, as the draft bill would do, to reach indiscrimi-
nate redistribution over digital networks may be a significant
change, and, therefore, requires further consideration. Finally, any
legislation will need to provide manufacturers with sufficient time
to integrate broadcast flag technologies. We look forward to work-
ing with Senator Smith and all the Members of the Committee on
this important legislation.

The digital age presents a host of challenges and opportunities.
Philips believes it is imperative to create a new global paradigm
that fairly values digital-content protection technology, just as we
value the content these technologies are designed to protect. Phil-
ips looks forward to the day when all stakeholders make clear that
electronic infringement of copyrighted video content is wrong, when
content owners recognize that innovation in digital-content protec-
tion technologies must be coupled with the availability of digital
products that enable consumers to enjoy ever-more-flexible uses of
content, and when the innovators responsible for those technologies
ialrllod digital devices are able to enjoy the fruits of their intellectual
abor.

Thank you very much for the opportunity to testify today. I'd be
pleased to answer any questions you may have.

[The prepared statement of Mr. Patton follows:]

PREPARED STATEMENT OF THOMAS B. PATTON, CORPORATE VICE PRESIDENT,
GOVERNMENT RELATIONS, PHILIPS ELECTRONICS NORTH AMERICA CORPORATION

Introduction

Co-Chairmen Stevens and Inouye and Members of the Committee, my name is
Tom Patton, and I am Corporate Vice President for Government Relations with
Philips Electronics North America Corporation. Philips greatly appreciates the op-
portunity to testify before the Committee today on the subject of the video Broadcast

ag.

Philips believes that Congress should enact legislation this year to ratify the
FCC’s November 4, 2003 video broadcast flag rules as well as its August 4, 2004
Order approving thirteen digital broadcast content technologies under the fair and
transparent process established under those rules, and that manufacturers should
be given a commercially reasonable period of time to implement the new rules. Ad-
ditionally, to better ensure a fully competitive, pro-innovation marketplace environ-
ment under those rules, such legislation also should require that any approved
broadcast flag technology that is publicly offered be licensed on reasonable and non-
discriminatory terms. Such a requirement entails, at a minimum, offering potential
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licensees with an IP interest an opportunity to license their own intellectual prop-
erty on reasonable and nondiscriminatory terms and precludes the imposition of
non-assert obligations on licensees.

In that regard, Philips commends Senator Smith for his leadership on the video
broadcast flag issue, which is reflected in Title I of his draft bill, and wishes to ex-
press our support for his proposed ratification of the FCC’s November 4, 2003 Re-
port and Order and its August 4, 2004 technology approval Order. Philips looks for-
ward to working with Senator Smith and all of the Members of the Committee, as
well as all affected stakeholders, to enact video broadcast flag legislation this year.
While Senator Smith’s draft legislation does not presently address the anticompeti-
tive effects of technology licenses that impose non-assert obligations on licensees,
and while we believe expanding the scope of the rules to reach “indiscriminate redis-
tribution over digital networks” requires further consideration, we are optimistic
that these and other issues that may arise can be addressed and resolved expedi-
tiously and satisfactorily.

About Philips

Philips is a diversified global technology company employing more than 160,000
people worldwide, including roughly 20,000 throughout the United States. Philips
is a company focused on improving, through technological innovation, the lifestyle
and physical and emotional well-being of consumers, manufacturing products as
varied as home use defibrillators and medical diagnostic equipment such as MRI,
CT and ultrasound scanning, electric toothbrushes, electric shavers, lighting prod-
ucts and a full range of video and audio entertainment products ranging from digital
television receivers to the Jukebox MP3 player. Philips has been and continues to
be a global leader in digital television technologies and products and related con-
sumer electronics products, including DVD players and recorders, personal video re-
corders, and Direct Broadcast Satellite systems. It is also a leader in video compres-
sion, storage and optical products, as well as in semiconductor technology. Philips
is well-known as the inventor of mass market entertainment standards, such as the
Compact Disc and audio cassette, and Philips has been and continues to be a main
contributor to many broadcast, disc, content distribution standards such as DVD
and, more recently, Blu-ray.

Philips also has been an active participant in the development of content protec-
tion technologies that serve both the needs of the content industry as well as the
consumer. Philips invented the Serial Copy Management System, or SCMS, pre-
venting the unauthorized reproduction of multiple generations of copies of digital
audio works from a copyright-protected original (while permitting a single genera-
tion of copies). Philips continues to provide content protection systems for the indus-
try such as: the Video Content Protection System, or VCPS, system to protect re-
cordable DVDs; DisplayPort, a protected digital technology to replace existing ana-
log systems; and forensic watermarking systems to find and prosecute those who
provide content to illicit producers of DVDs.

Philips is one of the largest users of the patent systems in the United States and
other industrialized countries. In 2004, we filed U.S. patent applications for about
three thousand new inventions. Scientists and engineers at our U.S. laboratories
have made pioneering advances that revolutionized and revitalized the electronics
industry with innovations that led to high definition television, optical CD and DVD
recording, digital cellular telephones, medical imaging and digital rights manage-
ment.

Philips has been a constructive participant in inter-industry content protection ac-
tivities, including the Broadcast Protection Discussion Group (BPDG), the Copy Pro-
tection Technical Working Group (CPTWG), the Secure Digital Music Initiative
(SDMI), and, most recently, the Analog Reconversion Discussion Group (ARDG), co-
chaired by one of Philips’ most accomplished technologists.

Philips Supports Legislation Ratifying the FCC’s Video Broadcast Flag
Rules and its Digital Content Protection Technologies Approval Order

As stated above, Philips supports legislation ratifying the FCC’s November 4,
2003 video broadcast flag rules as well as its August 4, 2004 technology approval
order. Some observers who followed the FCC’s video broadcast flag proceeding might
be surprised that Philips now supports legislation ratifying the FCC’s rules. They
should not be.

Throughout the FCC’s rulemaking proceeding, Philips expressed several major
concerns, which are discussed below. The type of narrowly tailored legislation we
support today, together with the open, transparent, thoughtful and balanced rule-
making the FCC conducted, addresses all of them.
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So often, the Congress hears criticism of the FCC. In the broadcast flag rule-
making, the FCC got it right. And while virtually everyone recognizes that the
broadcast flag is not a perfect system, it is a reasonable step along a longer path
that balances appropriate content protection against consumer rights and product
functionality, and helps to promote innovation and competition in the consumer
electronics and digital content protection technology marketplaces. For these rea-
sons, ratification of the FCC rules is an appropriate action for Congress to take.

FCC Authority

The threshold concern Philips expressed was that the Commission lacked author-
ity to impose a requirement that all digital television receivers, digital VCRs, DVD
players/recorders, PVRs, and a host of other digital products recognize and respond
to a set of digital bits transmitted by broadcasters, conveniently referred to as the
video broadcast flag. Historically, because manufacturers of consumer electronics
products are not licensees, the Commission’s regulation of such devices has not been
permitted absent an explicit grant of statutory power by the Congress. That was the
case with the All Channel Receiver Act, the V-chip, and closed captioning. Such a
targeted and tightly constrained approach to regulation of consumer electronics
products has served the Nation well. The consumer electronics product market is
perhaps the most competitive and innovative of all sectors of the American economy.
A seemingly endless stream of new products and consistently falling consumer
prices are the defining characteristics of this market.

Philips believed that FCC regulation of all digital products containing
demodulators—the partial list I just cited—without an express grant of authority by
the Congress represented a dangerous and radical departure from wise policy and
legal precedent militating against FCC regulation of consumer electronics products
except where Congress required it.

The reason we are assembled here today, of course, is that the United States
Court of Appeals for the D.C. Circuit agreed with the position Philips and others
took. It struck down the video broadcast flag rules solely on the ground that the
FCC lacked the statutory authority to promulgate them.

The type of legislation Philips supports today rectifies this problem. It is narrowly
tailored to address a specific area of public policy concern following years of study
and the open and fair public process conducted by the FCC. It reaffirms the propo-
sition that the Commission’s regulatory authority over television receiver manufac-
turers and other non-licensees is not plenary or inherent, but must derive from a
specific grant from Congress.

Competition and Innovation

The second major concern that Philips had when the FCC commenced its video
broadcast flag rulemaking was that the issues were being framed too narrowly and
the likely result would be a set of rules that would suppress rather than foster com-
petition and innovation in the digital content protection technology marketplace. As
discussed in greater detail below, Philips believes very strongly in the importance
of creating a global mindset in which content protection is an integral part of the
value proposition of the digital age for industry participants and consumers alike.
For this concept to take root, however, the rules that apply to any government man-
dated or sanctioned digital content protection technology must not inhibit competi-
tion and innovation in this market.

As a consequence of the vigorous participation of many diverse parties and the
public and the extremely careful and insightful approach adopted by the FCC, the
rules adopted by the Commission are, subject to one significant clarification dis-
cussed below, conducive to a competitive digital content protection technology mar-
ketplace. The Commission established an open and fair process for selecting tech-
nologies, yielding a set of objective criteria against which technologies would be
judged and requiring technology proponents to prove that they fulfilled these cri-
teria. In its August 4, 2004 Order, the Commission approved thirteen digital output
and recording protection technologies, including a recording protection technology
proposed jointly by Philips and Hewlett-Packard. Of course, even that number of ap-
provals does not necessarily mean that there will be robust competition throughout
this market; in certain instances there is only a single technology approved for a
particular interface or format, and in other instances the need to interoperate effec-
tively forces manufacturers to use certain technologies. But the process established
by the Commission certainly is a promising start. That is why Philips also supports
legislation that would expressly ratify the Commission’s August 12, 2004 technology
approval order.
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Scope

Finally, Philips was concerned about the potential scope of any video broadcast
flag rules. Regulations that swept too broadly inevitably would undermine consumer
acceptance of digital content protection technologies, the very opposite of the result
sought by content providers. Once again, the FCC got it right. It defined the scope
of its rules as being the prevention of indiscriminate redistribution of digital broad-
cast television over the Internet. The Commission elaborated:

This goal will not (1) interfere with or preclude consumers from copying broad-
cast programming and using or redistributing it within the home or similar per-
sonal environment as consistent with copyright law, or (2) foreclose use of the
Internet to send digital broadcast content where it can be adequately protected
from indiscriminate redistribution. (FCC Report and Order, FCC 03-273, No-
vember 4, 2003, {10).

This clearly defined and limited scope strikes the necessary and appropriate bal-
ance to encourage consumer-friendly innovation in the digital content protection
technology marketplace. Indeed, it can be viewed as a precursor and a complement
to the United States Supreme Court’s Grokster decision last year that made clear
that companies whose business model was predicated upon actively and inten-
tionally inducing copyright violations, e.g., by facilitating indiscriminate redistribu-
tion of copyrighted works over the Internet, would be held liable for copyright viola-
tion. Just as the Court did nearly 16 months later, the Commission sought to strike
a delicate balance that would safeguard copyrighted content without harming inno-
vation in technology and digital consumer products.

Any Broadcast Flag Legislation Enacted by the Congress Should Require
That Licensing of the Technology Concerned Must Be on a Reasonable
and Non-discriminatory Basis, and Clarify That Requiring Licensees to
Give Away Their Intellectual Property Without Compensation as a Con-
dition of That License Is Inconsistent With That Requirement

Another key aspect of the FCC’s video broadcast flag order was the reaffirmation
of the Commission’s policy, announced nearly 45 years ago, that licensing of tech-
nologies must be on reasonable and non-discriminatory (“RAND”) terms and condi-
tions. Specifically, the Commission, in describing the process and criteria by which
itdwould review and approve digital broadcast content protection technologies, stat-
ed:

Where a content protection technology or recording method is to be publicly of-

fered, we expect that it will be licensed on a reasonable and non-discriminatory

basis. We also expect that publicly offered licenses will not be unreasonably

zlilvith)held from parties. (FCC Report and Order No. 03-273, November 4, 2003,
55

To implement that principle, the Commission required each technology proponent
to submit a copy of its licensing terms and fees, as well as evidence “demonstrating
that the technology will be licensed on a reasonable, non-discriminatory basis.” 47
CFR §73.9008(a)(4).

Non-assert Obligations Are Inconsistent With RAND Licensing

Notwithstanding the clarity of the broad FCC requirement that licensing of these
digital broadcast content protection technologies be on reasonable and non-discrimi-
natory terms, a number of the technologies approved by the FCC impose so-called
“non-assert” obligations on licensees. When included in a license agreement, a non-
assert obligation requires a licensee that may own patents or other intellectual
property deemed “essential” to the technology being licensed (but sometimes non-
essential technology, as well), to agree that it will not assert those IP rights against
the licensors or any other licensee of the technology concerned, as a condition of tak-
ing that license. The result is that the licensee that owns IP must pay for the tech-
nology and the IP being licensed, but must forgo any compensation or other consid-
eration—either from the licensors or other adopters—for its own IP. For reasons set
out fully below, non-assert obligations on licensees are inherently inconsistent with
the RAND requirement prescribed by the Commission. In fact, in Philips’ view, it
is hardly an exaggeration to qualify this as “IP theft.”

Now-FCC Chairman Martin succinctly captured the danger posed by non-assert
obligations when the Commission adopted its August 4, 2004 technology approval
order. In a separate statement issued in connection with that Order, he wrote:

First, I fear that the “non-assert” clause in the DTCP adopter agreement could
hinder competition and suppress innovation. We acknowledge in the Order that
DTCP is the only publicly-offered output protection technology we approve that
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permits copying, and is “therefore likely to become the primary” standard for
the foreseeable future. As a result, anyone who wants to build products for this
market must sign the DTCP license. Yet, the license requires that companies
give up any intellectual property rights they have in the DTCP technology be-
fore signing. Therefore a party may have to choose between the lesser of two
evils: either don’t participate in the relevant product market, or compete, but
give up your intellectual property rights. I am concerned this result may be
anti-competitive, may discourage future investment in intellectual property, and
may generally be counter to good public policy. (Statement of Commissioner
Kevin J. Martin in FCC Order In the Matter of: Digital Output Protection Tech-
nology and Recording Method Certification, FCC 04-193, August 12, 2004).

Chairman Martin was right on target. Non-assert obligations have no place in li-
censes for technologies to be used pursuant to government mandate such as the
video broadcast flag rules. Although the rest of the Commission expressed similar
concerns about the “potential for anticompetitive or discriminatory conduct”! stem-
ming from the use of non-assert obligations, it was not prepared to resolve the issue
definitively. Congress should take this opportunity to clarify the law.

Non-assert Obligations, Particularly In Licenses Subject To A Government Mandate,
Are Not Reasonable

The very essence of the constitutionally protected system of patents is the expec-
tation that an individual or company that invests in research and development re-
sulting in patents will be able to realize value from those patents in the form of
reasonable royalties. As the Founders recognized, if that expectation is not realized,
the incentive to innovate is destroyed. The effect of imposing a non-assert obligation
on licensees, because it denies a licensee that owns IP from realizing the value of
that IP, is essentially to suspend this core constitutional protection, making it un-
reasonable on its face.

The irony is especially great here, where the entire purpose of the video broadcast
flag rules is to protect the intellectual property of one party—a content creator—
and yet the mechanism for doing so requires another party—a consumer electronics
manufacturer that is also a technology innovator and contributes to the technology
that enables content producers to protect its content—to surrender its own intellec-
tual property rights in that technology and, often, in improvements. Particularly in
this context, the notion that a non-assert obligation is “reasonable” defies all com-
mon sense.

The “reasonable” alternative to imposing a non-assert obligation on licensees is
to subject licensees to the same obligation that the FCC seeks to impose on the tech-
nology proponent—an obligation to license its intellectual property on reasonable
and non-discriminatory (“RAND”) terms. Under a RAND obligation, licensees agree
not to use their IP to block the technology licensed, but are not required, in doing
so, to sign away their own intellectual property without compensation. The reason-
ableness of a RAND obligation on licensees has made it commonplace in the tech-
nology marketplace. In fact, the entire consumer electronics industry rejected a non-
assert obligation in favor of a RAND requirement in the DFAST license that is em-
ployed for licensing content protection technologies used with unidirectional digital
cable-ready devices.

Non-Assert Obligations Are Discriminatory

Non-assert obligations on licensees discriminate against certain classes of compa-
nies, particularly those companies that have invested extensively in research and
development of content protection technology, and that themselves also develop or
manufacture products that must use the licensed technologies that are commonly
used by others in order to permit product interaction.

Indeed, with a non-assert obligation, companies that undertake little or no R&D—
often called “imitators”—for whom the non-assert has no implications, are held
harmless; whereas the very companies that drive new innovation through aggressive
investment in R&D—companies such as Philips—may suffer substantial economic
harm because their IP is used without compensation and may be rendered valueless.
Put another way, a non-assert obligation requires those implementers with IP to
“pay twice”—once for the technology being licensed, and once more for the loss of
their IP; while others, potentially its competitors, pay only once. That is clearly dis-
criminatory.

1In the Matter of Digital Output Protection Technology and Recording Method Certifications,
Order, 19 FCC Rcd 15917(2004).
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It’s worth noting, as well, that a non-assert obligation is powerless to prevent a
third party who does not manufacture a product requiring a license, but who owns
IP in that technology, from asserting their IP against all licensees.

Non-Assert Obligations Raise Fifth Amendment Concerns

The coupling of a non-assert obligation on licensees with a technology subject to
a government mandate raises very serious questions as to whether such action
would constitute a taking under the Fifth Amendment for which the government
would be liable to provide just and reasonable compensation. Especially in cir-
cumstances where a technology holds a monopoly or even duopoly position in the
marketplace (as is the case with respect to several approved broadcast flag tech-
nologies), a regulatory mandate to take a license for that technology, coupled with
a license requirement to surrender the value of one’s IP that reads on that tech-
nology, would appear to fall within the prohibition of the Fifth Amendment’s
Takings Clause.

The Negative Public Policy Outcomes Flowing From the Use of Non-Assert Obliga-
tions Make Them All The More Objectionable

Not surprisingly, given their unreasonableness and discriminatory nature, non-as-
sert obligations on licensees also have multiple and extremely negative implications
for core public policy objectives of this Committee—most notably the need to foster
innovation and robust competition in both digital content protection and consumer
electronics technologies. These effects harm not only companies that invest aggres-
sively in innovative technologies, but content owners and, most importantly, con-
sumers.

Non-Assert Obligations Stifle Innovation and Competition

One need not be a patent attorney to recognize how a non-assert obligation can
dampen investment in new technologies. Because it forces licensees with intellectual
property to forfeit the value of their IP as a condition of taking the license, it dis-
courages investments in research and development, which in turn stifles further in-
novation. Again, the protection afforded patents in the Constitution says it all: those
who cannot realize value for their innovations will lose their incentive to innovate.

The anticompetitive effects of non-assert obligations on licensees become imme-
diately apparent in cases where licensors and licensees of a particular technology
are direct competitors and where there is no competitive alternative to that tech-
nology for the specific area of protection it covers. Such is the case with the broad-
cast flag, where several approved technologies that employ a non-assert in their li-
cense agreements, and for which there is no marketplace alternative, are controlled
by direct competitors of Philips (both in the consumer electronics and digital content
protection technology spaces). In such cases, non-assert obligations enable one com-
petitor, the licensor—backed by a government mandate—to dampen investment by
its competitors, the licensees, that otherwise might result in bringing to market al-
ternative, superior technologies (or improvements) and/or devices.

Moreover, the anticompetitive effects of non-assert obligations on licensees are
compounded in instances where the technology’s license agreement also permits
changes to that technology. In such cases, a non-assert obligation can expand to
cover not just the original “essential” IP that a licensee was required to forfeit, but
future innovations the licensee might develop, as well.

A simple example illustrates the alarmingly anti-competitive effect at work here.
Suppose Philips signs a license, which includes a non-assert obligation, to imple-
ment the only government-approved broadcast flag technology that protects content
passed over Interface A. Let’s call the technology “RED.” Philips then creates a com-
petitive content protection system for Interface A, we'll call it “GREEN,” which in-
cludes a new, patented, feature that makes it more attractive than RED, both for
content distributors and for consumers. One would expect this new and improved
technology to be a successful competitor. However, the RED license expressly per-
mits changes to that technology—including the addition of the very new feature
found in GREEN—and the non-assert obligation precludes Philips from suing for
patent infringement. As a result, while GREEN can still be introduced as an alter-
native, it is left without any distinguishing superior feature, which makes its
chances of competing effectively with RED virtually nil.

This is extremely significant for Philips. Philips invests approximately $3 billion
per year in research and development, including significant R&D programs in the
area of digital content protection and Digital Rights Management (“DRM”) tech-
nologies and improvements. We simply cannot justify further investment of this
kind or extent if we are deprived of the ability to receive reasonable compensation
for our resulting innovations. And if we are deprived of the value of our IP, it di-
rectly harms our ability to compete.
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Imposing non-assert obligations on licensees of broadcast flag technologies should
also concern the content industry. Just consider that, ironically, the very innova-
tions that may be stifled by non-assert obligations in broadcast flag technology li-
censes are new and improved digital content protection technologies or improve-
ments in existing systems! For example, research projects to achieve advances in lo-
calization of protected content—a key goal of the content community—are directly
implicated by the non-asserts in several of the content protection systems approved
by the Commission. These and similar efforts could be put off or abandoned alto-
gether if investments by companies seeking to innovate in these areas risk being
stranded by non-asserts that preclude a return on those investments.

Moreover, the prospect of having only one or two entities essentially controlling
the methods and terms by which all protected digital broadcast content flows across
and among virtually every digital television receiving device is distressing. That is
hardly an environment in which further digital content protection innovation will
be sparked, or where costs will remain competitive. In short, content owners should
be equally—if not even more—concerned about the negative consequences—both
from a technological and economic perspective—of non-assert obligations in the dig-
ital content protection technologies.

Accordingly, any legislation enacted by Congress reinstating the video broadcast
flag rules should expressly require that licensing of publicly-offered digital broadcast
content protection technologies approved by the Commission pursuant to the rules
must be on reasonable and non-discriminatory terms and conditions. Such a require-
ment entails, at a minimum, offering potential licensees of that technology who own
essential IP, an opportunity to license that intellectual property on reasonable and
nondiscriminatory terms. By requiring that a choice be offered, a choice unreason-
ably and discriminatorily denied by non-assert obligations, Congress will ensure
that it is neither directly or indirectly depriving any person or entity of the ability
to realize the value of their patented inventions.

Legislation Reinstating the Video Broadcast Flag Rules Could Serve as the
Foundation for a New Digital Content Protection Paradigm

As the United States and the rest of the world migrate to digital broadcast trans-
missions and as broadband networks develop into the dominant means of distrib-
uting or accessing video content, there is an imperative to create a new paradigm
that values digital content protection as an integral part of the digital video experi-
ence. We need a new way of thinking about digital content protection, one that can
form the basis of a consensus among copyright holders, technology companies, con-
sumer electronics manufacturers, and, most importantly, global consumers. The cre-
ation of this new paradigm will require unprecedented cooperation among parties
that have frequently and historically been at loggerheads, reinforced, as needed, by
government action.

All stakeholders have a responsibility to underscore the fundamental message of
the content community that electronic theft of copyrighted video content is wrong.
Indeed, last year, Philips launched a consumer education campaign to highlight that
most basic principle. Aggressive law enforcement targeted at the professional
thieves who make a business out of copyright infringement is essential. Global ac-
ceptance of this proposition is a critical starting point. But it is not an ending point.

The content community should understand that the creation, development, and
deployment of evermore innovative and effective digital content protection tech-
nologies is indispensable to the creation of a new mindset that values more fully
the IP rights in video content. This does not necessarily mean that studios must
fund directly the development of such technologies, but they should support a digital
content ecosystem that permits technology companies and consumer electronics
manufacturers to realize a reasonable return on their own intellectual property re-
search and development investments. Again, this is why RAND licensing is so crit-
ical (and why non-assert obligations are so harmful). Without RAND, more effective
digital content protection technologies which also enable enhanced personal, non-
commercial use of the content by consumers simply will not come to market.

The new value proposition supporting enhanced digital content protection suc-
ceeds, however, only if consumers have the opportunity to purchase new digital
products that enable them to make more creative and satisfying uses of the digital
content they receive than was true in the analog world. The enormous popularity
of TiVo and similar home recording devices is an example of the investments that
consumers will make if they believe that they are receiving tangible benefits in en-
joying video content. Consumers view digital technology as liberating. They will only
accept the fences that content producers may view as essential if they can be as-
sured that they will be able to enjoy a richer experience within those boundaries.
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Philips views reinstatement of the video broadcast flag rules, with clarification of
the requirement of RAND licensing, as a promising first step in creating this new
digital content protection paradigm.

I thank you again for the opportunity to testify. I would be pleased to answer any
questions that you may wish to ask.

The CHAIRMAN. Thank you very much.

Our next witness is Leslie Harris, the Executive Director of the
Center for Democracy and Technology.

Ms. Harris.

STATEMENT OF LESLIE HARRIS, EXECUTIVE DIRECTOR,
CENTER FOR DEMOCRACY AND TECHNOLOGY

Ms. HARRIS. Thank you.

Mr. Chairman, Mr. Inouye, Members of the Committee, on behalf
of the Center for Democracy and Technology, I appreciate the op-
portunity to testify today. CDT is a nonprofit public-policy organi-
zation dedicated to promoting civil liberties and democratic values
on the Internet. CDT strongly opposes piracy, and we support bal-
anced policy approaches that protect copyright owners legitimate
interest in being compensated without stifling innovation and the
benefits of new technology.

With respect to the broadcast flag, we would urge this Com-
mittee to take a fresh look and carefully weigh the risks and the
benefits, because the risks to innovation and consumer interests
are substantial. On balance, CDT believes that Congress should not
proceed with flag legislation, but, if it does, we urge that it not give
the FCC a blank check. Legislation must include carefully crafted
limits and safeguards to help minimize the risks.

I want to make three points:

First, the broadcast flag regime involves significant government
regulation of technology design. It’s not a minor or technical pro-
posal, would entail ongoing government involvement in technology
design for any device that might be used to display, receive, or
record digital television content. And as technology converges, this
means not just televisions, but personal video recorders, computers,
Internet-enabled mobile phones, iPods, and computer game con-
soles. In addition, a flag regime would make the FCC the gate-
keeper for entry into the marketplace of new technologies not yet
anticipated, because those new video-related devices and features
would require FCC approval. We think the FCC is ill-equipped for
such a role.

Broadcast flag legislation would also set a precedent for addi-
tional technology design mandates, some of which are being dis-
cussed today. CDT generally opposes such mandates, because of
their impact on innovation. But, as Congress considers whether to
start down this path, it has to carefully consider whether, and how,
it can draw a line.

Second, the broadcast flag carries risks to innovation and legiti-
mate consumer uses. A broadcast flag regime would make the FCC
the final arbiter of which technologies make it to market, and
when. Technology companies may decide to “play it safe” rather
than seek approval for new features, particularly if the approval
process lacks clear standards. This is exactly what happened dur-
ing the FCC process. Several consumer electronics companies chose
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to remove innovative features, before the FCC even had a chance
to rule on them, in order to avoid delay in the face of opposition.

Another serious risk concerns the public’s ability to use digital
TV content in ways that constitute fair use. Individuals increas-
ingly use clips of news or public affairs in online learning, in an
online political commentary circulated for example, by blogs or e-
mails. Application of a broadcast flag to news and public-affairs
programming, for example, would undermine the potential of the
Internet to enhance civic debate in this fashion.

Finally, there is a risk of consumer confusion and frustration due
to interoperability concerns, both with legacy devices and among
different flag technologies.

These serious concerns need to be weighed against the potential
efficacy of the flag. Even the content industry concedes that regime
is not likely to stop determined pirates, nor keep popular programs
off of peer-to-peer networks entirely.

Third, however, if Congress does choose to proceed with flag leg-
islation, it must include clear limits and safeguards. First, any
grant of authority must be narrow, only to the extent necessary to
prevent flagged content from being redistributed indiscriminately
on the Internet. Second, it should specify standards for the tech-
nology approval process to ensure that it is objective, predictable,
timely, and transparent. Applicants should be permitted to self-cer-
tify compliance, and the burden of proof should lie on the party
seeking to have a technology rejected. There needs to be an express
statement in the legislation that certain reasonable consumer uses,
including secure Internet transmission to a limited number of de-
vices or Internet transmission of limited excerpts, will not be pre-
cluded. And, there needs to be a uniform time framework for ap-
proval. And, last, it should include provisions to reduce the risk to
fair use. Certain content should not be eligible to be flagged, in-
cluding material in the public domain, coverage of debates, political
speeches, and news programming, the primary commercial value at
which depends on timeliness.

Finally, any broadcast flag legislation should call for fair disclo-
sure to consumers about interoperability limitations. We under-
stand that crafting these limitations require careful work, but
they’re essential to help minimize the risks posed by a flag regime.

Thank you for the opportunity to testify. We stand ready to work
constructively with this Committee as it continues to consider
issues important to the future of the Internet.

[The prepared statement of Ms. Harris follows:]

PREPARED STATEMENT OF LESLIE HARRIS, EXECUTIVE DIRECTOR, CENTER FOR
DEMOCRACY AND TECHNOLOGY

Mr. Chairman and Members of the Committee, on behalf of the Center for Democ-
racy and Technology (CDT), I appreciate the opportunity to testify today. CDT is
a nonprofit, public policy organization dedicated to promoting civil liberties and
democratic values on the Internet.

CDT takes piracy seriously. CDT is committed to the principles that copyrighted
material should be protected from large-scale unauthorized copying. Denying com-
pensation to creators and distributors of digital content undermines First Amend-
ment values by stifling expression, threatening the growth of new media and e-com-
merce, and depriving consumers of a robust marketplace of content offerings. At the
same time, resolving these issues should not come at the expense of reasonable con-
sumer expectations regarding the use of copyrighted works and digital technologies.
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Nor should it come at the expense of the Internet and innovative new communica-
tions technologies that hold tremendous promise to promote free expression, eco-
nomic growth and civic discourse.

The key for policymakers is to find balanced policy approaches that protect copy-
right holders’ legitimate interest in being compensated for their efforts, without sti-
fling innovation and the great benefits new technologies offer. !

This Committee is being asked to decide whether to give the Federal Communica-
tions Commission the authority to impose the broadcast flag regime, an unprece-
dented government technology mandate—that a Federal court rejected last year. Be-
fore the Committee simply authorizes that action, ex post facto, we urge that you
take a fresh and full look at the issue and carefully weigh the risks and benefits
of such an approach. Protecting intellectual property is a very important goal, but
it is uncertain at best whether imposing a flag regime would achieve that goal. The
flag, moreover is not the only means to address the problem. On the other hand,
th&e risbkls posed by the flag to technology innovation and consumer interests are con-
siderable.

On balance, CDT would not recommend that Congress proceed with flag legisla-
tion. But if it does, it is critical that it not give the FCC blank-check authority to
implement the regime however the agency sees fit. Any grant of authority to the
FCC should include carefully crafted limits and safeguards to help minimize the
risks. We discuss those safeguards in more detail below.

1. The Broadcast Flag Regime Involves Significant Government Regulation
of Technology Design.

The broadcast flag proposal is not a minor or technical proposal; it would entail
ongoing government involvement in technology design for a wide range of devices,
including computers and video enabled technologies not yet anticipated. It also could
set a precedent for further government technology mandates, which CDT generally
opposes. Government-dictated design requirements are unlikely to keep pace with
innovation in the rapidly moving high tech environment, and may serve as road-
blocks to new, unanticipated technologies and features.

A broadcast flag regime would impose design requirements on a broad and grow-
ing range of devices. The “broadcast flag” itself is just a marker attached to a tele-
vision program, signaling that the program should be protected against indiscrimi-
nate copying. It only has an impact if downstream devices recognize and respond
to this marker. For this reason, the Federal Communications Commission’s flag
rules effectively required any device that might be used to display, receive, or record
digital television content to incorporate an FCC-approved technology for protecting
flagged programs.

As technology converges, the range of devices capable of displaying, receiving, or
recording flagged video content is growing very broad. People can now watch video
programming not just on televisions, but on portable DVD players; on general pur-
pose computers; on iPods; on Internet-enabled mobile phones; through personal
video recorders like TiVo; and through computer game consoles.

The FCC’s flag rules would have had an impact on this entire range of technology
products, and would give the FCC ongoing approval authority over the introduction
of new video-capable technologies. An innovator seeking to develop a new and im-
proved device would need to either license and incorporate a flag compliance tech-
nology already approved by the FCC, or, if the device involved features or functions
not contemplated by existing technologies, apply to the FCC for approval of new
technology. In effect, the FCC would serve as the gatekeeper for the entry of new
technologies into the video marketplace.

There is also the important question of the precedent that broadcast flag legisla-
tion would set. If the flag regime is enacted, other requests for technology mandates
surely will follow. Already, the flag proposal has been joined by proposals for tech-
nology requirements to limit radio recording functionality and restrict analog-to-dig-
ital conversion. As Congress considers whether to start down the path of imposing
design requirements on computer and communications technology, it should think
carefully about whether and how it would draw the line.

2. The Broadcast Flag Carries Risks to Innovation and Legal Consumer
Uses of DTV.

The broadcast flag proposal carries a number of significant risks to innovation
and to legal consumer uses of digital television.

1CDT’s approach to the broadcast flag is informed by a policy framework for digital copyright
that the organization released last spring. Protecting Copyright and Internet Values: A Balanced
Path Forward Version 1.0 (Spring 2005) http:/ /www.cdt.org [ copyright [ 20050607framing.pdf.
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If the FCC has the authority to sign off on new video enabled technologies, it may
well be the final arbiter of which technologies make it to market and when. The
FCC could delay approval of an upstart technology because of stiff opposition from
business opponents, delaying it from getting to market at the same time as its near-
est competitors. And if the FCC approval process is uncertain or unpredictable,
innovators will have no clear guidepost to help determine what would likely win ap-
proval.

These concerns are not merely hypothetical. Last fall, CDT released a paper
which took a close look at the FCC’s flag proceedings. 2 While the FCC approved all
thirteen proposed flag compliance technologies that it considered, final approval was
only part of the story. Several consumer electronics companies chose to withdraw
potentially valuable consumer features from their products before the FCC ever had
a chance to rule on them because the approval standards were uncertain and there
was strong opposition from certain parts of the content industry. To ensure success,
the applicants played it safe and removed innovative features permitting users to
transfer content in limited ways over the Internet. The lesson from the proceeding
was clear: the FCC approval process can chill innovation, particularly if the process
is too subjective or unpredictable.

Another serious risk concerns the public’s ability to use digital television content
in ways that constitute “fair use” under copyright law. This consideration is espe-
cially serious with respect to news and public affairs programming which is of tran-
sient economic value to copyright holders but critical to informed public discourse.
The Internet provides unprecedented ability for individual speakers to engage in po-
litical and civic discourse on a large scale. News and public affairs programming
that is interesting, important, or satirical can spread quickly on blogs and through
e-mail chains. 3

But applying the broadcast flag to news and public affairs programming could un-
dermine the potential of the Internet to enhance debate in this fashion. Television
continues to be a primary source of video footage concerning the top issues of the
day. The flag regime could prevent a blogger from including a short excerpt from
a broadcast debate between political candidates in her online blog. It could prevent
a charity or a church from using broadcast news clips about a recent natural dis-
aster to bolster an Internet-based appeal for relief assistance or a teacher from in-
cluding such a clip in an on-line civics course.

Finally, a broadcast flag regime carries a risk of consumer confusion and frustra-
tion due to interoperability problems. Consumers may be surprised to learn that
their new, flag-compliant devices may not work with their older devices, or with de-
vices using different flag compliance technology. For example, DVDs recorded using
a new flag-compliant DVD recorder would not play in an older DVD player.

Any evaluation of flag legislation should weigh these risks against the potential
benefits. The concerns of content providers about the long-term risk of widespread
online copying of DTV programming are not without merit, and content providers
clearly believe that a flag regime would offer them some protection against wide-
spread Internet redistribution. But even the content industry concedes that the flag
regime is not likely to stop determined pirates nor keep popular programs off the
peer-to-peer networks entirely. Its main effect may be to keep ordinary consumers
from uploading recorded programs to the Internet for legitimate purposes.

3. If Congress Proceeds With Broadcast Flag Legislation, It Should Include
Important Limitations and Safeguards.

If Congress chooses to proceed with flag legislation, it is critical that it not give
the FCC blank-check authority to implement the regime however the agency sees
fit. Any grant of authority to the FCC should include carefully crafted limits and
safeguards to help minimize the risks discussed above.

First, any such legislation should clearly state the basic scope and limited purpose
of the FCC’s authority. Specifically, it should say that the FCC may adopt regula-
tions only to the extent necessary to prevent flagged content from being redistrib-
uted indiscriminately on the Internet.

Second, any such legislation should specify standards for the technology approval
process, rather than leaving it all up to FCC discretion. The standards should be
desilgned to ensure an objective, predictable, timely and transparent process. In par-
ticular:

2 Lessons of the Broadcast Flag Process: Background for the Legislative Debate (September
2005) http:/ | www.cdt.org | copyright | 20050919flaglessons.pdf.

3 Broadcast Flag Authorization Legislation: Key Considerations for Congress, Version 1.1 (Sep-
tember 2005) www.cdt.org [ copyright /| 20050822broadcastflag.pdf.
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e There should be a clear standard for technology approval: Does the technology
effectively frustrate an ordinary user from engaging in indiscriminate redis-
tribution of flagged content over digital networks?

e Applicants should be permitted to self-certify compliance; the burden of proof
should lie on the party seeking to have a technology rejected.

e There should be an express statement that certain reasonable consumer uses,
including secure Internet transmission to a limited number of devices or Inter-
net transmission of limited excerpts, will not be precluded.

e There should be a uniform timeframe for approval decisions.

e There should be an oversight mechanism, such as an advisory board, to help
identify any problems or mission creep in the technology approval process and
consumers should be represented in the oversight process.

Third, any such legislation should include provisions to reduce the risks to “fair
use” and civic discourse. One important safeguard would be to specify that certain
content is not eligible to be flagged including material that is in the public domain;
coverage of debates or political speeches; and news programming the primary com-
mercial value of which depends on timeliness. For these types of programming, the
flag’s risk to legitimate, noncommercial consumer uses seems particularly high,
while its benefit to the commercial interests of copyright holders seems relatively
low. (These types of programs are not likely to depend on long-term ongoing revenue
streams through DVD sales, cable reruns, and so forth). It is important to note that
unflagged content would still be covered by copyright law; it simply would not re-
ceive the extra layer of technical protection offered by the flag.

It is worth noting that in the rare instances when Congress has imposed techno-
logical mandates to address copyright concerns, it has balanced these provisions
with language to protect specific types of copying that were considered fair use. The
1992 Audio Home Recording Act mandated use of “Serial Copy Management Sys-
tem” technology in digital audio recording devices—but it also said that consumers
may record music for noncommercial purposes without risking infringement law-
suits. Section 1201(k) of the Digital Millennium Copyright Act required analog
VCRs to respond to Macrovision copy control technology—but also specified that the
technology could not be used to restrict consumers’ ability to record ordinary tele-
vision programming (including cable) for time-shifting purposes. An effort to address
key fair use issues would be warranted in broadcast flag legislation as well.

Finally, any broadcast flag legislation should call for fair disclosure to consumers
about interoperability limitations stemming from the flag regime.

Crafting these types of limitations in legislation would require careful work, but
would be essential to help minimize the risks posed by the flag regime.

Thank you again for the opportunity to testify today. CDT stands ready to work
constructively with the Committee as it continues to consider issues important to
the future of the Internet.

The CHAIRMAN. Well, thank you very much. Those are very con-
structive comments.

I, again, want to emphasize, though, that the FCC got into this
because 11 Members of this Committee wrote and specifically
asked them to address the subject. And the rule was in effect for
some time before it was determined that—by the court, as I under-
stand it—the FCC didn’t have authority from Congress to partici-
pate in issuing such a regulation.

So, I do think your comments are constructive, as I said, but let
me just ask a couple of questions.

Mr. Setos, Mr. Band, sitting beside you there, talked about the
content concept, looking at the content of these transmissions.
What’s your response to what he was saying about this process?

Mr. SETOS. Well, I think you’re referring to his concern that dis-
tance learning would be in some way affected by the broadcast flag.
And I think that, if I've read the TEACH Act correctly, the TEACH
Act requires the content going to students at distant locations via
the Internet be protected in some way. And I think that comes
right under the regime of the broadcast flag. So, in principle, I



30

don’t see the broadcast flag affecting distance learning in any way,
and I would support any mechanism by which that would be made.

The CHAIRMAN. And, Mr. Band, you spoke of libraries being in-
volved in that distance-learning process. My understanding it’s ba-
sically with educational institutions, like our wuniversity, that
broadcasts programs all over the state to schools. Now, where do
the libraries come in?

Mr. BanD. Well, if the university is engaged in a distance-edu-
cation program, the university library is a critical part of that proc-
ess. Same thing at the high-school level, same thing at the pri-
mary-school level. Often an instructor will ask—will work with the
library—with the school library or the university library—in put-
ting together the distance-education programming.

The CHAIRMAN. Mr. Patton, is there any concern that deter-
mining fair license fees for flag technology could complicate this
protection?

Mr. PATTON. That—charging fees?

The CHAIRMAN. Yes.

Mr. PATTON. No. In licensing regimes, on reasonable nondiscrim-
inatory terms, there are fees associated with licenses. The primary
issue which I have raised is not about the fee required to license
a technology, but is about a provision that might prohibit us from
asserting our own intellectual property that might read on that
technology, for which we would be able to ask no fair price. The
non-assert provision would prevent us from asking for that fair re-
muneration for the contribution that we would make to that tech-
nology.

The CHAIRMAN. Ms. Harris, you mentioned the concern about
FCC becoming a gatekeeper for technology. How would you address
that concern? Obviously, someone’s got to be a gatekeeper if we're
going to put this rule back into effect. Now, what——

Ms. HARRIS. Well, I think

The CHAIRMAN.—what process would you find acceptable for the
FCC to use?

Ms. HARRIS. I think, in the first instance, it’s important for this
body to state what “permissible uses” the FCC has to allow. In
other words you’re talking about distance learning, we're talking
about news. You can make a lot of decisions—these are policy deci-
sions, so a decision about whether or not we should permit excerpts
to go across the Internet, whether or not we allow content to go to
secure devices across the Internet—I think that a lot of those deci-
sions need to be made here. I don’t think we want the FCC in the
business of becoming an arbiter between incumbents with powerful
interests and new entrants who are trying to bring something to
market. I think it’s—this is the fundamental problem with the flag
regime, is that these things could get worked out in a private mar-
ketplace. I think once they become a matter in front of the FCC—
the FCC does not have enormous expertise in this area. They're
having——

The CHAIRMAN. Your fear is about the technology—the develop-
ment of new technology in this regard, is that right?

Ms. HARRIS. Pardon?

The CHAIRMAN. Your fear is about the development of new tech-
nology?
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Ms. HARRIS. I'm worried about the development and the deploy-
ment of those new technologies. The truth is, the FCC process—I
am not going to say they got it 100 percent right, but they did a
fairly good job. And, even in that process, you saw companies, who
had developed technologies for secure transmission across the
Internet to secure devices, withdraw those features, because they
saw that they were going to get into a big fight, that it was going
to slow down the process. And that’s what our concern is. If you
went to the consumer electronics show, you know, it was
mindboggling about what is coming—what is potentially coming to
market that we don’t even understand yet. And what we don’t
want to do is wind up with a regime that locks things in place in
a way that makes it difficult for those new technologies.

The CHAIRMAN. Thank you.

Senator Inouye?

STATEMENT OF HON. DANIEL K. INOUYE,
U.S. SENATOR FROM HAWAII

Senator INOUYE. Mr. Chairman, first of all, my apologies for
being late.

I'm here because I'm interested in the draft that was proposed
by Senator Smith, and I'm hoping that the Members of this Com-
mittee will study that draft, and members of the industry would do
likewise.

Like most Americans, I'm concerned about the legitimate threat
of piracy. The movie industry, I think, has been losing billions of
dollars. The same can be said of the recording industry. At this
time, the broadcast flag is not perfect, but it is about the most bal-
anced solution we have. And since the court here has suggested
that the Congress should get into the act to provide some author-
ity, that’s why we’re gathered here. And we thank you very much
for your help.

Mr. Chairman, may I submit my statement, sir?

The CHAIRMAN. Certainly.

[The prepared statement of Senator Inouye follows:]

PREPARED STATEMENT OF HON. DANIEL K. INOUYE, U.S. SENATOR FROM HAWAII

Digital content producers are right to conclude that piracy is a legitimate threat
to their long term success. The movie industry, one of the few American industries
with a positive trade balance, loses an estimated $3.5 billion annually due to piracy.

This amount, while already large, seems certain to grow as broadband pro-
liferates, particularly if producers of content are unable to stop the indiscriminate
distribution of their creative works.

The Federal Communications Commission (FCC) jumped into this breach at the
prodding of Congress. In adopting its Broadcast Flag Order, the FCC recognized
that adopting a standard for the protection of digital, over-the-air, television content
was necessary to give broadcasters the same ability to protect video content that
currently exists on cable and satellite distribution platforms.

Though far from perfect, the broadcast flag is the closest we have come to date
to a balanced solution. With some refinement, it could provide sensible copyright
protection without stifling the production of new, innovative consumer electronics.

Despite the recent reversal of the FCC’s broadcast flag order by the D.C. Circuit
Court of Appeals, the method appears to be gaining favor, and it may very well be
appropriate for Congress to explicitly grant the FCC the authority that, the Court
contends, it lacks. The testimony provided today will help us make that determina-
tion.

Today’s hearing also affords us the opportunity to consider strategies designed to
protect music and other audio content in a digital age—an industry that knows all
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too well the impact of online piracy. As a result, today’s second panel will allow us
to explore whether similar content protection strategies are warranted for digital
audio content.

I thank the witnesses for their participation in today’s discussion.

The CHAIRMAN. Do you have any questions, at this time, Sen-
ator?

Senator INOUYE. Yes.

Mr. Setos, what would be the impact on the broadcast industry
if all patent rights were taken away, if it was wide open?

Mr. SETOs. Well, it’s—I liken it to—it would be quite dev-
astating, obviously. We have—in this multi-hundred-channel uni-
verse of entertainment and information, the pay-television industry
unilaterally can seek out any protections that it requires to feel
that it can operate as a business. The music on iTunes, television
shows on iTunes that can be downloaded to the iPod are protected
by technologies. But if broadcasters—local broadcasters can’t as-
sure the rights holders, whether they be sporting leagues or enter-
tainment producers, that their content won’t be indiscriminately re-
distributed, they simply won’t be able to gain access to that pro-
gramming, and local television as we know it today will wither and
die for that one sole reason.

Senator INOUYE. I am well aware of the high-tech advancements
being made in the industry. And possibly this law that we are con-
sidering may do some harm. Do you believe that these copyright
holders have their rights, also?

Mr. SETOS. Well, the simple answer is, of course, yes. And I
think that, while it’s proper for everyone to be concerned about the
unwitting harm that something might engender, I think we’ve
worked very hard in building consensus with this—the consumer
electronics industry, the information-technology industry, and oth-
ers to make sure that there is literally zero harm, in any real
sense. And certainly with distance learning we think there’s no ef-
fect. And more—this is primarily just more discussion to ensure
that all these uses that people would like to have can be made
without harming the local broadcaster.

Senator INOUYE. So, industry is willing to sit down with the con-
tent producers.

Mr. SETOS. Yes.

Senator INOUYE. Because you believe that their copyrights are le-
gitimate?

Mr. SETOS. Yes.

Senator INOUYE. And piracy is a legitimate threat.

Mr. SETOS. Yes, it is a very real threat.

Senator INOUYE. Thank you very much.

The CHAIRMAN. Senator Burns?

Senator BURNS. As I understand it, the flag allows the receiver
of any content, be it movie, music, or whatever, to record and keep
that in his own private collection, but it does not allow it to be re-
broadcast a second time. Is that a correct assumption?

Mr. SETOS. Yes, sir.

Senator BURNS. Mr. Band, in the libraries, are we treating elec-
tronic content different than print?

Mr. BAND. The flag would treat it differently.

Senator BURNS. Yes.
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Mr. BAND. Under the existing copyright laws, you are allowed to
engage in distance education, and an educational institution or a
government agency is allowed to broadcast copyrighted material for
distance-education purposes. So youre able to broadcast copy-
righted material in limited degrees. And that would be considered
a fair use, it’s an exception within the Copyright Act. But the prob-
lem is, with the broadcast flag, the technology that you have, the
receiving technology, would prohibit that retransmission. So that
retransmission that can go on now in the analog world, and that
is also, under the TEACH Act, allowed in the current digital world,
would be prevented, going forward. And that’s exactly our concern,
is how do we make sure that the new technologies that would be
responding to the flag—how would we still be able to retransmit
the way we are able to retransmit right now with current digital
technologies?

Senator BURNS. Rather than the government dictate a waiver for
specific entities, such as libraries and educational institutions, do
you think that the licensor would grant a waiver to those institu-
tions without government requirement?

Mr. BaND. Well, if you're saying that an individual teacher or an
individual institution pursue a license, there are two problems. One
is cost. Right now the institution is able to do that retransmission,
in essence, for free. But, under a license regime, if I were a content
provider, I would ask to be paid. But, of course, we’re talking about
public schools, public libraries. And so, then you fellows would have
to come up with the money for them to pay for that.

Senator BURNS. Do they pay for the books——

Mr. BAND. The——

Senator BURNS.—printed material?

Mr. BAND. The libraries now do pay for the books, that’s right.
But, of course, they would need a new license, on top of that, for
the material that’s broadcast. Now they are able to get that mate-
rial for free off the air, and retransmit it for free. But under a flag
regime where you then would have to have a license, you would
have to presumably pay for that, so, there’s a budgetary impact.

The second problem is simply a timing impact. Often, a teacher
who’s putting together a distance-education program—now the
beauty of the Internet and the digital technologies, they are able
to respond very quickly to current events. So, if a teacher wanted
to retransmit something dealing with a Senate hearing that hap-
pened—this hearing, let’s say—and they want to retransmit it to-
morrow, they would be able to do it. But under a broadcast flag re-
gime, especially if it had to be licensed, that timing, that ability to
respond quickly in distance-education programming would just be
impossible.

Senator BURNS. Why would we want to license that? Isn’t it for
public view, anyway?

Mr. BAND. Well, again, if 'm NBC news—and I have a news
show, if a school wanted to rebroadcast it, maybe they would want
a segment to be rebroadcast for free, or maybe they wouldn’t. It
would be up to them, under the flag regime. We think that at least
with news broadcasts and other public-affairs shows that are so im-
portant, that—especially given that Congress is mandating the
flag—then you also should be carving out the exceptions. It doesn’t
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make sense to us that you mandate the regime, but then let the
content owners decide whether or not to allow the exceptions. That
would be asymmetrical.

Senator BURNS. Ms. Harris

Ms. HARRIS. Yes, ——

Senator BURNS.—would you like to comment on that? We're try-
ing to sort this

Ms. HARRIS. Right.

Senator BURNS.—thing out, where—you may comment.

Ms. Harris. Right. I think the concern here is that the way the
flag regime has been conceptualized, the content owners simply de-
cide—can make a decision to flag everything. And, in flagging ev-
erything, they’re not just affecting distance learning—and I—hav-
ing worked on the TEACH Act, completely agree with Mr. Band on
his point there—but first of all, things that are in the public do-
main, public-affairs and news programming, which have an impor-
tant societal and civic value, and which are increasingly being used
on the Internet in snippets and clips to enhance a public debate
that’s going on, a very important public debate. And as it’s cur-
rently conceptualized, by giving a grant to the FCC and not saying,
“Here are the exceptions. You can’t flag news and public affairs,
you have to allow technologies that permit excerpting, so that—so
that all content that can be used now in a fair-use way, could be
used, going forward,” that somebody has to say what those excep-
tions are, if you're going forward. And our view is, those are policy
decisions, and they ought to be set by Congress.

The CHAIRMAN. Would you yield right there?

Senator BURNS. Sure.

The CHAIRMAN. I'm informed the FCC took the position that the
copyright laws specifically provide the exceptions for fair use in the
case of nonprofit libraries, archives, educational institutions, and
nothing in their order would interfere with those exceptions. Why
wasn’t that sufficient?

Mr. BAND. Because, again, the problem is the technology. The
flag would require that all receiving devices prohibit the retrans-
mission. So, even though technically you’re not changing the copy-
right law, as a practical matter there is no device that a library
could buy that would allow that retransmission. So, that’s why a
critical part of this is making sure that there would be devices on
the market. What we'’re asking for is very narrow, that there would
just be professional devices that would be available only to entities
that can take advantage of the TEACH Act so that they would be
able to have the devices that would be able to retransmit this con-
tent.

The CHAIRMAN. Thank you very much.

Mr. SETOS. If I might say, there are products on the market that
do that right now. The Commission did authorize the TiVoToGo
technology that would allow the—a large number of locations to re-
ceive content, distribute it. And that could be done by a consumer
or a library or a teaching institution. So, the Commission was
open-minded toward this, and I think that

Senator BURNS. Well, I guess I'm—I'm not confused, I'm saying—
the technology does not allow them to grant a waiver, is that what
I'm saying? Is there no technology that says—OK, you are a li-
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brary. You are news. Can you make the decision to remove the flag,
or is there technology to remove the flag once it’s been transmitted?

Mr. BAND. No, that would be

Ms. HARRIS. No.

Senator BURNS. There’s no

Mr. SETOS. I don’t think so.

Senator BURNS.—none.

Mr. BAND. That’s right.

Ms. HARRIS. No.

Mr. SETOS. No.

Ms. HARRIS. Absolutely not.

Mr. SETOS. But even the TEACH Act requires that the content
sent on the Internet to distant-learning centers or locations be pro-
tected using protection means.

Mr. BAND. Right, but that’s after you retransmit it. The problem
for the library is, it wouldn’t be able to retransmit it in the first
place. In the TiVo example, it allows some retransmission to a lim-
ited number of locations, but, for example, if—in the—I imagine, in
the University of Montana, when it’s doing a distance-ed class, it
might have

Senator BURNS. This concerns me, by the way——

Mr. BAND. Right.

Senator BURNS.—because

Mr. BAND. No——

Senator BURNS.—not only the Senator from Alaska has worked
on distance learning a long time, I have, too.

Mr. BAND. Right. But you might have 100 students, or 200 stu-
dents, or maybe 300 students enrolled in that class, and I don’t
think the technologies that Mr. Setos is describing would allow re-
transmission to 300 different students. It might allow retrans-
mission to five students. So, if you were to conduct a seminar on
the political process, that might fall within it, but if you were to
be conducting a course on introductory economics, that wouldn’t
work.

Mr. SETOS. I do believe, though, that, in the context of the flag
regulation, if a library or an institution brought a technology to the
Commission and said, “We would like to use this for distance learn-
ing,” and it protected the content, that it could be authorized under
the flag regime, as is. Certainly, we would support that.

Ms. HARRIS. Mr. Burns?

Senator BURNS. Yes?

Ms. HARrIS. While I support that entirely, it doesn’t answer the
problem of fair-use exercise for everybody else, which may not be
transmitting in full, like you would in a library or distance-learning
center, but certainly would be excerpting. And, I think that much
of the value of what’s going on, in terms of democratic debate on
the Internet right now, is excerpting of news, public-affairs pro-
gramming. Sometimes it’s parody, sometimes it’s serious. But that’s
already considered a reasonable consumer use, and we don’t have
technologies licensed, to my understanding, that would permit that
excerpting.

The CHAIRMAN. Thank you very much.
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Senator Smith? And, Senator Smith, we thank you very much for
that draft you circulated. It really has started the dialogue off very
well.

STATEMENT OF HON. GORDON H. SMITH,
U.S. SENATOR FROM OREGON

Senator SMITH. Thank you, Mr. Chairman. I appreciate you and
Senator Inouye for holding this hearing. And the draft that I cir-
culated is a draft. And all of your comments are welcome, and
many of your suggestions have certainly illuminated this debate.

I want you to know I am absolutely committed to getting this
broadcast flag legislation through, but we want to do it in a way
that balances consumer expectations, technology innovation, obvi-
ously copyright protection. So, there really is a community of inter-
est. If we end up killing off creative activity in this country because
it can’t be compensated, a lot of these technologies and sharing
really begin to wane in their value, or at least their volume.

For the record, Mr. Chairman, what the draft says, that the Dig-
ital Content Protection Act of 2006 would authorize the FCC to
adopt the digital television broadcast flag rules that were struck
down by the court in 2005. The FCC would be granted narrow au-
thority to implement rules that will discourage indiscriminate file
sharing while allowing consumers to utilize new technologies, like
TiVo. These rules are the culmination of a hard-fought compromise
among broadcast movie and television equipment, manufacturing
and information-technology industries. In addition, the bill would
create a Federal advisory committee tasked with developing audio-
flag technology to protect digital audio broadcasts by FCC licens-
ees. If industry and consumer groups are unable to reach con-
sensus with the Federal advisory committee, the FCC will initiate
its own rulemaking. I believe that an industry-focused framework
of this sort is absolutely essential to the development of fair and
effective digital audio protection measures. But, again, we welcome
all of your ideas, and I think many of them can be incorporated.

Ms. Harris, you have testified, I believe, that public information
has a transient value.

Ms. HaRrrIs. Right, I had said news and public-affairs programs
have more transient value than entertainment. I'm not going to
suggest to you that it can’t be, at some point, packaged for some
other purpose, but it has an immediate value, yes.

Senator SMITH. Does it have any compensable value?

Ms. HARRIS. Oh, yes, I'm sure that it does. I think that the ques-
tion is the balance. We're an organization who believes strongly in
the rights of content creators. The question is, in the narrow of
area of news and public affairs, does copyright law itself protect—
I mean, that’sthe basic way to protect copyright holders is the copy-
right law, which has been somewhat strengthened by the recent
Grokster case. So, the question is, on balance, if you keep that
unflagged so that the bloggers and the debaters on the Internet are
able to use small portions of that, have you deprived the copyright
holders of their interests? If somebody abuses that, then we have
the protections of the copyright law, which are strong and, as I
said, have been probably recently made somewhat stronger.

The CHAIRMAN. Could I interrupt?
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Senator SMITH. Yes.

The CHAIRMAN. Are you talking about a one-time broadcast by a
blogger, or are you talking a building up of a blogger’s library?

Ms. HARRIS. No, I'm not talking about a blogger’s library. What
I'm talking about is, you know if, today, this hearing was broad-
cast, as it is, on C—SPAN, and people on different sides of the de-
bate on the Internet see some small portion that they, in their blog,
want to comment on, and they want to put Senator Smith’s state-
ment about why he’s doing this in today’s blog, they can do that,
right now. They can pull an excerpt. I don’t think what we’re sug-
gesting here is that they have a right, in perpetuity, to use all of
this material. What we’re talking about is a fair-use right, and any
use that gets used on the Internet, particularly in, sort of, snippets
of news and public affairs, has to meet the fair-use test. If it fails
to do so, then there are remedies under the copyright law.

So, I think our point is a modest one, it’s that there is some pro-
gramming that probably should not be flagged, and other program-
ming that we should seek to figure out ways, in the technology, and
tell the FCC that they need to try to encourage these ways to allow
excerpts and the basic tools that people need to exercise fair use,
if you're going to proceed here.

The CHAIRMAN. Isn’t the test whether the originator—the entity
that originated the program put it on the Internet in the first
p}llace? This is going on the Internet right now. Anybody can use
this.

Ms. HARRIS. [——

The CHAIRMAN. And the same thing with any broadcast of a——

Ms. HARRIS. Right.

The CHAIRMAN.—of a network program. It——

Ms. HARRIS. Well—

The CHAIRMAN.—goes on the Internet. Anybody can use it.
Now——

Ms. HARRIS. I'm not sure

The CHAIRMAN.—what you’re talking about is

Ms. HARRIS. I'm not——

The CHAIRMAN.—developing technology that would store that
stuff and make it available to someone else, for a fee.

Ms. HARRIS. Well, that’s not what I—that’s not my intent, what
I'm talking about, Senator. No.

The CHAIRMAN. Thank you, Senator.

Senator SMITH. Mr. Band, I understand your arguments, and I
have sympathy for what you’re trying to make—preserve. But I un-
derstand that you made these arguments to the FCC, and that
they rejected your arguments. Is that correct?

Mr. BAND. That’s right.

Senator SMITH. Do you feel that they would reject them again if
we put the broadcast flag rules into statute? Do you think you
would fail again? And can you elaborate why they rejected them?

Mr. BAND. Well, it’s an administrative process, so, comments
were submitted, there were meetings, and then they simply didn’t
adopt some of the kinds of exceptions we were seeking.

Senator SMITH. Did they give you a reason why?

Mr. BAND. No. But I would submit that even if the kind of lan-
guage that you’ve put in on the digital audio flag, if you still made
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it permissive language on the digital broadcast side, it’s conceivable
that the FCC, thinking about it, would do the right thing. Or
maybe it wouldn’t. Our point is that they’re not elected officials.
You are.

Senator SMITH. But your point——

Mr. BAND. You're responsible to

Senator SMITH.—your point is that, when we pass this into stat-
ute, we'd better put in a marker so that they deal with this in a
substantive way in

Mr. BAND. Or I would go a step further. Not just the marker. I
would say that you should set forth, these are important public-pol-
icy issues, and this is the right body, that’s responsive to the peo-
ple, to adopt those kinds of exceptions in specific fashion. And,
again, were talking about relatively narrow, modest exceptions.
The FCC is an independent agency, it’s not accountable to the vot-
ers, it’s not ultimately the right body to make those kinds of policy
decisions.

Senator SMITH. What—educate me on this. If we make this ex-
ception for you, and everything that goes to the Library of Con-
gress, which is pretty much everything, if it is accepted, isn’t this
a tremendous loophole in copyright

Mr. BAND. No, not at all, because there’s two parts to what we’re
seeking. One is that certain kinds of content—this is very much
what Ms. Harris is saying—certain kinds of content shouldn’t be
flagged. And we're willing to work and come up with relatively nar-
row kinds of content that simply should not be flagged. But, again,
if an educational institution abuses that, and still is retransmitting
far more than they should, or in the example she’s giving, of
bloggers who are retransmitting more than they should, that
ich%)i’re infringing on the Copyright Act, and they should be held
iable.

Senator SMITH. Well, we'll——

Mr. BAND. And there’s——

Senator SMITH.—we’ll work with you on those——

Mr. BaND. Right.

Senator SMITH.—definitions. I think they need to be narrow, or
else you can drive a truck through this thing and——

Mr. BanD. Right.

Senator SMITH. But——

Mr. BAND. That’s right.

Senator SMITH. But I don’t—and I know—I don’t believe my col-
leagues, either, have any interest in stopping educational spreading
of information. So—MTr. Setos, in your opinion, is there a more via-
ble solution to the problem of an indiscriminate redistribution of
digital TV than a broadcast flag? I mean, are there any other ideas
out there?

Mr. SETOS. Well, as I said, we—my colleague and I came up with
this idea about five and a half years ago, and we’ve been talking
to people since then, talking to a lot of people. And, no, sir, nothing
has come forth, neither in our imagination or in anyone else’s.

Senator SMITH. And if we don’t do something, we’re just going to
kill off creative copyrighted material, are——

Mr. SETOS. Well, we——

Senator SMITH.—we not?
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Mr. SETOS.—we certainly won’t see creative material on—high-
quality material on local broadcast stations. And that is—that is
where this is really focused. It really isn’t a copyright play, it’s
really in the interest of—because copyrights will go to pay tele-
vision, Home Box Office, et cetera, and we simply won’t have local
broadcast stations able to compete in the marketplace. We're trying
to simply give them a chance to compete in the digital future.

Senator SMITH. Mr. Patton, aren’t all, or nearly all, new devices
that contain digital tuners already compliant with the broadcast
flag rule? Is a delay, as you have testified, in the effective date
really necessary if manufacturers are already producing, or able to
produce, compliant digital tuners?

Mr. PATTON. No, they are not all built with the flag. The court
threw out the regime prior to the date by which the broadcast flag
would have been effective. Also, many products that are on the
market do not have digital outputs, so, therefore, would not have
needed a broadcast flag. So, I think that with the uncertainty, cur-
rently, by virtue of the fact that it is not in place, manufacturers
would need the time to integrate the broadcast flag circuitry into
their sets, if they hadn’t already done it. Certainly, it’s fair to say
that engineers have been preparing, but, again, did not have to in-
tegrate in all sets.

Senator SMITH. Mr. Chairman, my time’s up. And I thank you,
but I just want to emphasize to everyone here that we have to do
something, and we want you to help us find the right balance.

The CHAIRMAN. Thank you very much.

Senator Nelson?

STATEMENT OF HON. E. BENJAMIN NELSON,
U.S. SENATOR FROM NEBRASKA

Senator BEN NELSON. Thank you, Mr. Chairman. And I want to
thank the panel for really enlightening what the issues seem to
boil down to. One, it’s a matter of technology, but it’s also a matter
of protecting, but providing certain exemptions.

Ms. Harris, let me ask a question about your concerns about
building into this language something that protects, or idolizes, if
you will, the flagging of broadcasts. Is there an alternative to this?
Is there a way to leave this open so, as technology continues to
change, that there’s still an opportunity to come in with another
way of implementing the same kind of protection?

Ms. HARRIS. You're saying an alternative to the flag, or an alter-
native to the current 13 that have been

Senator BEN NELSON. To the flag.

Ms. HARRIS. I mean, the alternative to the flag is vigorous en-
forcement of the copyright laws, getting your content out in digital
form early, which is a lesson, I think, to be learned from the music
business. And it’s a copyright issue with copyright responses. If the
question is also, should we—developing the flag so that new tech-
nologies that offer more features and devices for consumers can get
approved later on, that we don’t lock in a small set of technologies
as the only flag technologies, I think that’s critical. I mean, right
now we have 13 technologies that were approved—don’t allow ex-
cerpting, don’t allow things that, in the future, we may consider
reasonable. So, we have to have a process. If you proceed to create
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opportunities for people to develop, I would say more granular op-
portunities to use the content.

Senator BEN NELSON. And that can either—that flexibility for fu-
ture development could either be retained by Congress or could be
delegated, to some extent, to the FTC.

Now, I have to tell you, I have a healthy concern and a fear of
alphabet agencies, so I don’t like to empower them or authorize
them with a free hand to be able to deal with this. But, in this par-
ticular situation, apparently we asked them to do it, they did it, the
court said they didn’t have the authority, so we are now where
we——

Ms. HARRIS. Right.

Senator BEN NELSON.—find ourselves. We could probably provide
some level of authorization for future development if we didn’t
want to retain that authority for ourselves. Is that accurate?

Ms. HARRrIS. Well, I think that’s right, but I think it’s important
to understand that the FCC is a constantly changing body, and
that the kinds of decisions that you're talking about are policy deci-
sions. And so, I don’t want to give them too much authority, and
I want to give them a lot of guidance, because the Commission
changes. They approved 13 technologies. The current chair of the
Commission dissented for some of those technologies, and was not
chair at that time, so——

Senator BEN NELSON. Well, I agree with you. I said FTC—one
alphabet agency, another alphabet agency. We have a lot of them.
I agree that we ought not to give them too much to run with.

Now, in terms of protecting both intellectual property and ex-
empting certain uses, can’t we identify what kind of retransmission
is acceptable, and do that in this bill that becomes law?

Mr. Band?

Mr. BAND. Well, I think that the Senate can do that, and the
Congress can do that. Again, we were talking specifically about re-
transmission, in a very narrow range of circumstances. The
TEACH Act already is extremely narrow. And so, we’re only ask-
ing, at this point, for an exemption for that. Now, it could be other
people are going to ask for other exemptions, but that’s the exemp-
tion that has the most direct impact on libraries and educational
institutions. It could very well be that other folks might come and
be able to make the case for other similarly narrow exemptions.

Senator BEN NELSON. So, we don’t have to do anything in this
legislation that would do violence to the kinds of protections or ex-
emptions you'd like to see.

Mr. BAND. Not at all. I think there’s a way to address our con-
cerns, but, at the same time, not, in any way, harm the copyright
owners.

Mr. PATTON. Senator, if I could add an observation to your line
of questioning and refer back to some of the earlier questions, we
tend to be struggling over some of the limitations of a technology
that’s been developed that isn’t perfect. And I think we all recog-
nize it isn’t perfect. But I would suggest that, in terms of what
technology can offer, you ought to fasten your seatbelts. We are en-
tering the digital age, and a flood of new capabilities. And right
now we have authentication, we have encryption, we have
fingerprinting, we have watermarking, we have digital-rights man-
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agement solutions that will continue to evolve. I mean, we don’t
have to think back too long ago to know that so much of what we'’re
able to do today simply was not possible.

The role of this Committee is critical to maintaining a healthy,
robust, innovative, and competitive environment to continue to de-
velop technologies to offer solutions. And we’re not just talking
about solutions for music and solutions for movies, we've got to
move people’s health records in a much more secure, safe way so
we can reduce cost in the healthcare industry. We have to know
where the terrorists are and when they enter our borders. And
there are digital-rights management solutions that can give us op-
portunities through technology to pursue really important public-
policy needs. A robust, healthy, competitive market is the message
to send to all of the agencies with alphabets that have some re-
sponsibility for implementing your good public policy.

And if I could just go back to the one issue which we considered
central to our testimony, and that is that as we pursue the market-
place for content protection technologies, we don’t allow any anti-
competitive or anti-innovation aspects of that to exist. That would
argue in favor of good public policy equaling reasonable and non-
discriminatory terms upon which technologies ought to be available
to give effect to good public-policy objectives and goals. I appreciate
the chance to add that.

Senator BEN NELSON. Thank you.

Thank you, Mr. Chairman.

The CHAIRMAN. Thank you very much.

Senator Sununu?

STATEMENT OF HON. JOHN E. SUNUNU,
U.S. SENATOR FROM NEW HAMPSHIRE

Senator SUNUNU. Thank you, Mr. Chairman.

I really just have a couple of points that I would like to make.

The CHAIRMAN. Could I interrupt?

Anyone that had opening statements, we’ll print them in the
record automatically, yes.

Go ahead.

Senator SUNUNU. Thank you, Mr. Chairman.

First, about the focus of this debate. And I think Senator Nelson
made some good points, raised some important concerns, and I
want to pursue them.

Much of the discussion here has been about exceptions. What ex-
ceptions are we going to have to this broadcast flag? What loop-
holes are there going to be? And I would want to refocus it on the
fundamental question of whether such a flag is even needed in the
first place.

Now, I think the broad argument for needing a broadcast flag is
that we have these new technologies that are different, that rep-
resent some unprecedented threat to copyrighted material and to
creativity. And I think it’s worth questioning that basic premise,
because we have seen—and some of us have seen more closely than
others—but we have seen many similar periods of innovation and
technology that change the way we deal with, receive, and enjoy
copyrighted or otherwise protected material.
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And not to go too far back, but we had the advent of radio, and
the threat that that presented to performers, music writers, com-
posers; television; the advent of videotape, Beta and VHS, and the
unprecedented threat that we thought that that would pose to cre-
ative work and content; cassette tape; cable television; satellite TV;
CDs; DVDs. All of these represent enormous steps and trans-
formation in the presentation, distribution, and dissemination of
ideas, content material, much of which is protected, and rightly so,
by different forms of copyright.

But, in all cases, we didn’t need to step in with a significant stat-
utory, government-regulated mandate on technologies that con-
sumers use to enjoy this material. There are a host of regulations,
and many of them are designed to maximize the use and the enjoy-
ment of this. But I don’t know of a case where we were discussing
such a dramatic step, where the government—the Federal Govern-
ment would legislatively mandate a specific type of technology to
be incorporated in all this material.

I mean, you know, maybe the sky really is falling this time, but
I think it 1s worth suggesting a little bit of skepticism. It’s worth
offering up a little bit of doubt before we—not just entertain this,
but jump ahead to a discussion of what exceptions are required, as
if it were a foreordained conclusion.

I think we should, further, be discouraged from moving too fast
by the fact that this conversation is so complex. Over the last half
hour or so, I was watching about a half hour in my office, was here
for 15 or 20 minutes—it’s a very complex discussion about excep-
tions and loopholes and what should be considered, or not, or what
exactly is fair use. And when you start entertaining these kinds of
complexities and saying, “Well, we’re going to incorporate this into
legislation,” that, alone, should act as a warning that what’s being
contemplated is very risky, could have a lot of unintended con-
sequences that I think none of us seek, and none of us would enjoy,
but we all have to recognize that would be there when we’re talk-
ing about something that’s this complex. It has inherent risks.

That is one basic point I want to make, I want to impress on the
panel, and certainly on the members, that we need to really ques-
tion whether this is needed, and we have a whole history of similar
technological innovation that has shown us that the market can
react and can respond with its own ways of protecting artists and
performers and copyrighted material, that’s consistent with the law
and consistent with the desire of the artist.

Which brings me to a second broad point, which is the suggestion
that underlies much of this debate, that if we don’t do this, we’ll
be killing off creative activity. This will stifle creativity if we don’t
enact a specific legislative government mandate on these tech-
nologies. Well, I don’t think I’ve come up with this on my own, but
the very technologies that some seem to be afraid of are driving in-
novation and driving creativity as we sit here today. In fact, we
have an unprecedented wave of creativity and product development
and content development, some of which is very, very impressive,
some of which is very, very dismaying, but it is an extraordinary
wave of creativity, and also an extraordinary wave of development
of new business models and new methodologies for distributing this
content, good and dismayingly bad. And I think the history of gov-
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ernment mandates—in this area, but in just about any area we can
conceive of—the history of government mandates is that it always,
always restricts innovation. And sometimes we, as regulators, want
to do that. We want to restrict—maybe we want to restrict competi-
tion in certain areas, maybe we want to restrict corporations from
doing certain things that would harm consumers. The whole idea
behind government regulation and government legislation is to, in
some ways, restrict activity. So, why would we think that, this one
special time, we’re going to impose a statutory government man-
date on technology, but it will actually encourage innovation?

Now, I could be wrong. This could be the one time that the sky
is really falling and that the government mandate really won’t re-
strict innovation. But I think, if we have this history to look at, we
ought to at least be a little bit more skeptical than we have been
so far.

Thank you, Mr. Chairman.

The CHAIRMAN. Well, let me just paraphrase the staff memo that
was given to us, in order to, sort of, reestablish why we’re here.
Non-broadcast media, like cable and satellite television companies,
are able to encrypt their signals. The FCC order rejected
encryption at the source of digital television broadcasts, because of
the cost that would be imposed on consumers by such a solution.

Now, the FCC order required the adoption of this flag developed
by industry groups to thwart the redistribution, but, nonetheless,
allow consumers to copy programs and watch copies within the lim-
its of their own home viewing networks. Now, we're talking about
broadcast flag, not the whole concept of media distribution, and
we're talking about what to do about the fact that, without some
protection, the threat of piracy would place the broadcast media at
a disadvantage, as compared to non-broadcast media, like cable
and television. It is a subject that requires an act of Congress, in
my opinion.

Now, we’ll thank you very much and call the next panel.

Senator SMITH. Mr. Chairman?

The CHAIRMAN. Yes, sir?

Senator SMITH. I think Senator Sununu has given us a good his-
tory lesson, and I think his history is right. I think the reason
there is a distinction now, the reason the sky may be falling, is
simply digital versus analog.

The CHAIRMAN. Thank you very much.

Let’s take a 5-minute break so that we can have a change in the
panel’s names and that sort of thing.

[Recess.]

The CHAIRMAN. If we could turn to the second panel, we’re now
going to deal with the audio flag.

The need to protect audio content has increasingly gained atten-
tion as new digital distribution platforms grow in popularity. We're
here now to listen to those who are concerned about the audio side
of this problem.

First would be Mitch Bainwol, Chairman and Chief Executive Of-
ficer of the Recording Industry Association of America; the next,
Gary Shapiro, President and Chief Executive Officer of the Con-
sumer Electronics Association; and then, Dan Halyburton, Senior
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Vice President and General Manager of Group Operations of Sus-
quehanna Radio, in Dallas, Texas.

We thank you all for coming. It’s a very complex subject, and
we're pleased to have your advice.

The first witness will be Mitch Bainwol.

STATEMENT OF MITCH BAINWOL, CHAIRMAN/CEO,
RECORDING INDUSTRY ASSOCIATION OF AMERICA

Mr. BAINWOL. Chairman Stevens, Co-Chairman Inouye, Members
of the Committee, thank you for this chance to testify.

I'm going to jump right into this. I want to make four key points.
One, investment in new music depends on the success of the
emerging digital marketplace. Two, convergence is here; the cur-
rent distinction between radio and downloading is disappearing.
Three, there is a market failure in over-the-air terrestrial radio;
our case for content protection is even stronger than the case of our
video colleagues. Four, we stand ready to work with our partners—
the broadcasters, IT, even Gary—to make sure the rollout of HD
radio occurs expeditiously.

That said, no amount of cooperation mitigates the need to grant
the FCC the authority to implement the right solution. So, let’s
drill down.

One, investment. In this country, uniquely, we’re not paid when
music is heard on terrestrial radio. We rely on sales to invest in
the next generation of art. As you know, we’re in the midst of a
crucial transition period. Since the advent of file-sharing—really,
stealing—in 1999, sales are down about 30 percent. The sky may
not be falling, but sales are down 30 percent. The result? Artist
rosters are slashed by a third; songwriters out of business—some,
forever; the discovery of new music and the diversity of new music,
compromised. But we have pivoted hard to the new world, licensing
over 2 million tracks for online sales and rentals to a wide range
of models and platforms. We'’re innovating, and it’s working.

As recently as 2003, there were essentially no digital revenues.
Today, we're generating significant revenues from download serv-
ices like iTunes, from subscription services like Rhapsody, and
from mobile music offerings, all of which will amount to billions of
dollars a year by the end of this decade; that is, unless the emerg-
ing digital marketplace is cannibalized by functionality that sub-
stitutes for downloads without paying us, creators, comparably.

Two, convergence. Radio has always been a passive listening ex-
perience. Sure, people taped off the radio. They did it independ-
ently and manually. The quality stunk and degraded over time. If
you wanted a good copy, you bought it. The radio service didn’t pro-
vide a tool to automatically capture perfect-quality songs and sub-
sequently move them effortlessly into your library of music to play
on your portable device wherever and whenever you chose, until
now. New devices are coming into the market that turn radio into
download services. Going way beyond time-shifting and beyond cur-
rent consumer expectations, these devices effectively provide free
ownership.

The problem, of course, is that these radio devices, unlike iTunes,
cell phones, and music rental services, don’t pay for product. The
existence of millions of devices where a consumer can replicate a
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purchase, but bypass payment, would undercut our property right,
undercut our ability to invest, and threaten the viability of the le-
gitimate download market.

Let me do a bit of show-and-tell. This is the famous iPod. This
is a Verizon cell phone. This is a Creative Zen that hooks you up
to Rhapsody, a rental service—all examples of the new marketplace
that’s emerging. This is a picture of the new XM device, from XM
Satellite Radio. Note the ad, “It’s not a Pod, It’s the Mothership.”

[Laughter.]

Mr. BAINWOL. All of these are portable MP3 players. They store
lots of music and allow personalization for fans so they can really
enjoy their favorite tunes. And they’re selling like hotcakes, 14 mil-
lion iPods in the fourth quarter of last year alone. Most consumers
rip their CDs into their iPods, or they buy from iTunes, paying 99
cents a song. Some of that comes back to the creators under mar-
ketplace licensing agreements. On the Verizon cell phone, they
were likewise compensated. Same, too, with Rhapsody. But not on
the new digital radio services. They’ll allow consumers to download
music without paying for it, a good deal if you're seeking to lure
consumers to buy new receivers or to subscribe to your service, but
not a good deal for us or for the platforms that they compete with
unfairly.

Three, market failure. Our circumstance is different from the
video context discussed earlier.

First, and most importantly, we don’t get paid for product when
it’s broadcast over the air terrestrially. We're the only industri-
alized nation in the world where the artist and label do not enjoy
a performance right. The motion-picture studios do.

Second, we, therefore, can’t withhold content from the broad-
casters as equal leverage in the marketplace to achieve effective
content protection. Video content owners can.

Third, music is consumed differently. One might time-shift Des-
perate Housewives to watch it after it airs, or for a second time if
you happen to be a big Eva Longoria fan, or a third time if you're
obsessed. But a favorite song, whether it’s “Stairway to Heaven,”
“White Christmas,” or “Rocky Top,” you listen to a thousand times.
Uniquely in the United States, we have no market power to force
the interested parties that come to the table to make sure our prop-
erty rights are honored. We’ve been trying for years, and we can’t
get people to move. There is a market failure. Without interven-
tion, the developing digital marketplace will be stymied.

Four, moving forward. Satellite radio devices are being launched
now. Over-the-air radio devices are expected next year. So, the time
is ripe. Talking about talking is no substitute for action. Let me
also be clear, we’re agnostic about the technical solution deployed
to provide the content protection that we deserve. While we agree
with many in the IT sector that encryption at the source might be
an effective approach, we understand it may not be a viable option,
because it would render useless existing car and home radio receiv-
ers.

The audio broadcast flag will work. As Senator Inouye says, “It’s
not perfect, but it will work.” It’s a good alternative, and it would
not affect legacy devices. Therefore, we stand ready to work quickly
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with the NAB’s new Audio Flag Task Force and other interested
parties to implement such a flag.

In the meantime, just as with the video flag, the FCC must be
granted the necessary authority to implement an agreement. The
current Smith—Boxer discussion draft reflects that approach. It’s a
great start.

Wouldn’t it be great if you could push a button when you hear
a song on the radio, and buy it? A buy button. An audio flag will
assure that possibility for consumers, and provide a return on in-
vestment for creators, for the broadcasters, for the device manufac-
turers, and all of the interested parties that bring new and exciting
entertainment to market.

Again, thank you for focusing on this important issue.

[The prepared statement of Mr. Bainwol follows:]

PREPARED STATEMENT OF MITCH BAINWOL, CHAIRMAN/CEOQO, RECORDING INDUSTRY
ASSOCIATION OF AMERICA

Chairman Stevens, Co-Chairman Inouye, and Members of the Committee, I appre-
ciate this opportunity to appear before you today to address emerging issues in the
area of digital audio broadcast and the use of an audio flag for the protection of dig-
ital music.

At the outset, let me stress that we are excited about the new opportunities dig-
ital radio will provide to expose new artists and offer consumers new choices in the
way they get our music, and about the convergence of different platforms and dis-
tribution systems. The record industry is wholly supportive of this new platform and
joins others in looking forward to its speedy and successful rollout.

Our concern is not over the rollout of HD Radio itself, but rather the advent of
new digital radio services and devices that will effectively turn radio into a music
library, without paying the fair market price for licensing music that a download
store or subscription service must pay. We have no issue with the convergence of
radio and downloads, as long as they are licensed for that purpose. But when a
radio service that is broadcast terrestrially over-the-air, or over satellite, uses free
spectrum and its special treatment under the law to change its very nature, compete
unfairly against download and on-demand subscription services that need to obtain
an appropriate license, and avoid paying creators of music, we object.

New devices that effectively turn HD Radio into a music library should not come
at the expense of those who create and provide the content upon which HD radio
depends. New HD Radio services, and current satellite radio services, threaten to
transform the intended passive listening experience of radio into an interactive one
by enabling users to become owners and worldwide distributors of a personalized
collection of recordings. What we are talking about here is not casual recording by
listeners. It is not taping off the radio like we used to do. We are talking about al-
lowing broadcast programs to be automatically captured and then disaggregated,
song-by-song, into a massive library of music, neatly filed in a portable device’s dig-
ital jukebox and organized by artist, song title, genre and any other classification
imaginable in a manner that substitutes for a sale. Listeners will be able to auto-
matically build entire collections of music without the need to ever purchase any
of it; indeed, they won’t even have to listen to the broadcast in order to build the
library. This is not fair use. It is not time-shifting. And it’s not radio.

This transformation from a passive to an interactive listening experience without
obtaining the proper license to pay the creator is especially troubling because record
labels and artists receive absolutely no payment from the performance of their works
on terrestrial over-the-air radio. This unfair situation means that revenue, if any,
comes only from the ultimate sale of that music to listeners. Yet the librarying
functionality that could become part of HD Radio—the equivalent of permanent dig-
ital downloads—would displace those sales by providing listeners with the same con-
tent for free. And it would be enabled ubiquitously in every car radio receiver and
in every home. You can imagine why we want to get ahead of this problem.

The resulting loss of sales threatens significant harm to an industry already hit
hard by piracy. A recent letter to me from Dr. David K. Rehr, President and CEO
of the National Association of Broadcasters (NAB), questioned the threat posed by
piracy over HD Radio given the availability of unauthorized music on “Peer-to-peer
file sharing . . . iPod uploads and digital music on the Internet.” While it is true
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that other opportunities for consumers to independently search for pirated music
exist, making the free, automatic, selective downloading of music available over ra-
dios poses a piracy problem that threatens to surpass that of peer-to-peer (“P2P”)
file-sharing. Unlike P2P, digital radio downloads will offer pristine copies of songs
without the threat of viruses and spyware. The ubiquity and ease of use of radios
outstrips that of computers, and the one-way method of communication allows indi-
viduals to boldly engage in piracy with little fear of detection. It will affect all age
groups, and it will appear to be sanctioned.

The harm from allowing these free digital downloads—as well as the ability to
freely redistribute them over the Internet or on removable media—would also take
away new market opportunities to provide consumers with convenient music pur-
chases through “buy buttons” on radio receivers that would allow instant sales that
produce new revenue streams for broadcasters, device manufacturers, and creators
alike. And, of course, the potential loss of sales ultimately affects consumers, as
companies are no longer able to invest in the production of new music.

Let us be clear: we are absolutely fine with any and all new radio features that
give consumers more flexibility. But when a radio service adds features to effectively
become a download service, it should be required to pay the same marketplace price
that download services pay. Exemption from such a license is unfair to the legiti-
mate distribution services and retailers, and it is unfair to the copyright owners who
deserve fair compensation.

If the appropriate license is not obtained in the marketplace, we must ensure that
features contained in free over-the-air radio do not allow it to tread into the realm
of those download and interactive services that do pay such a license. This unfair
competition threatens the stability of the digital marketplace and the value itself
of copyrighted works. In order to accomplish this, we have proposed the implemen-
tation, through appropriate marketplace negotiation, of an audio flag that would
allow for new consumer functionality for radio, including time-shifting, automatic
recording by time, program, or channel, storage, digital read-outs, music purchase
options, time-shifting capabilities, and great new sound—but would disallow the
type of cherry-picking of songs and librarying that would constitute automatic selec-
tive downloading.

Why a flag? While we agree with many in the information technology industries
that encryption at the source would be an effective and robust content protection
method, we understand that, at this point, just as in the video context, it may not
be a viable option. As I stated in my response to Dr. Rehr’s letter, we are not insist-
ent upon the use of encryption at the source. We remain agnostic as to the tech-
nology implemented to protect broadcast digital content. The broadcast flag will
work, just as in the video context, it is a good alternative, and it offers an effective
means of ensuring that music acquired through digital broadcasts is used appro-
priately. The use of a broadcast flag would in no way affect legacy devices and we
understand from all relevant sectors that, once a technology is agreed upon, imple-
mentation is the easy part. The hard part is agreeing on the usage rules.

But in seeking agreement on usage rules, it is again important to understand
what we want and what we don’t want. Specifically, we are only asking for protec-
tion against radio broadcasts becoming music libraries through slice and dice
functionality, and for protection against redistribution of recordings onto the Inter-
net, removable media, or to other devices. We are not seeking to stop or delay the
rollout of HD Radio or other platforms. Nothing we are seeking would change con-
sumer expectations about how they use radio. Listeners can still hit a record button
when they hear a song they like, and can engage in time-shifting, and in Tivo-like
recording by time, program or channel. We merely ask that the line be drawn at
automatic searching, copying, and disaggregation features that exceed the experi-
ence they, the FCC, and Congress expect from over-the-air terrestrial and satellite
radio.

We feel strongly that a proper balance between music usage and protection can
be found, and we would like to sit down with other industry players to find the ap-
propriate solution. However, we have been unable to compel those other players to
come to the table because of a fundamental lack of bargaining power. Again, artists
and record labels have no leverage to withhold their music since they don’t have a
performance right at all for over-the-air terrestrial radio, and are limited to a com-
pulsory right for satellite radio. This lack of a market solution requires that the
FCC, the regulatory agency that controls the signal for over-the-air terrestrial radio,
be granted the jurisdiction to address these issues and help guide industry partici-
pants to operate fairly. Senators Smith and Boxer have released a discussion draft
with that goal in mind. We think it’s a great start, and stand ready to meet with
all the interested parties. (A direct Congressional grant of authority may be re-
quired since the United States Court of Appeals for the District of Columbia Circuit
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recently vacated the FCC’s ruling on digital video broadcasts for lack of jurisdiction.
Of course, any grant of authority should not be limited to digital video broadcasts,
but should necessarily include digital radio broadcasts, a notion supported by FCC
Chairman Martin in a recent letter to Senators Frist and Alexander.)

The concerns we have regarding new HD Radio services are part of a broader de-
sire to see all transmitters of digital content—whether terrestrial over-the-air, sat-
ellite, cable, or Internet—play by the same rules. For example, it is now clear that
satellite radio, especially with proposed features allowing permanent copying and
disaggregation, presents the same issues mentioned here, and should be treated the
same. All new distributors of digital music—HD Radio, satellite radio, and Internet
radio will be offering the same types of products to the same consumers. They
should all follow the same rules so they compete fairly, and compensate creators
fairly. By leveling the playing field, all of these platforms will have the chance to
grow and compete, and new services will be encouraged to participate, creating more
opportunities and choices for everyone.

HD Radio and other digital platforms certainly have much to offer. Enticing new
users through increased quality, range, and selection is perfectly appropriate; but
encouraging such migration with the lure of free unauthorized downloads is not. De-
vice makers for terrestrial over-the-air radio (and satellite) broadcasts need to pre-
vent the unrestricted redistribution of recordings and the ability to perform search-
facilitated or automated copying so that individual recordings cannot be separated
from surrounding content. We continue to encourage all interested parties to work
with us to seek a mutually beneficial outcome. In the meantime, to guide the appro-
priate and responsible marketing of new HD Radio receivers, Congress should grant
jurisdiction to the FCC to ensure that radio is radio, and that those who wish to
effectively offer downloads, do so with a license.

Thank you.

The CHAIRMAN. Thank you very much.
Our next witness is Gary Shapiro, President and Chief Executive
Officer of the Consumer Electronics Association.

STATEMENT OF GARY J. SHAPIRO, PRESIDENT/CEO,
CONSUMER ELECTRONICS ASSOCIATION

Mr. SHAPIRO. Thank you, Mr. Chairman, Mr. Co—Chairman,
Members of the Committee.

On behalf of the Consumer Electronics Association and the Home
Recording Rights Coalition, I appreciate the opportunity to discuss
these issues with you.

Just a couple of weeks ago at the International CES in Las
Vegas, the full genius of our industry was on public display. Over
150,000 trade attendees were dazzled by an array of new products
and new services that allow Americans to experience content how-
ever, whenever, and wherever they wish. These new technologies
have previously created, and will, create lucrative business models
for the content and the technology industries, and generate im-
mense benefits for our citizens and also for our economy.

At the same time, this bright future depends upon two things.
First is the right of innovators to bring products to market without
restrictions, and second is the right of Americans to enjoy products
for noncommercial purposes within their homes. Both subjects of
today’s agenda could diminish these rights and are of great concern
for our industry.

First, the television broadcast flag.

Our 2,000 members have a range of views on this issue. I'd say
many of them would agree with you, Senator Sununu. However, to
the extent this committee opts to go forward with broadcast flag
legislation, we urge that you restate, as closely as possible, the nar-
row language of what the FCC did in its existing order. We are
concerned by the content-industry proposals, that go well beyond
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the FCC’s mass indiscriminate redistribution standard and would
constrain, actually, the use of networks within the home. In addi-
tion, we urge you to include narrow exceptions for local news and
public-affairs programming in our schools and libraries to use
broadcast excerpts for distance learning.

Finally, if Congress is going to provide more protection to copy-
right holders, you should also safeguard the rights of consumers to
enjoy the works that they lawfully have acquired. This, for exam-
ple, would include the right to decrypt for noninfringing purposes.
For example, to remove spyware that a CD has unknowingly placed
on your computer.

Now, as far as the audio flag, I'm not even sure what we’re talk-
ing about, because when the RIAA refers to it, there’s no such
equivalent in audio, the way there is in video. The differences are
vast. The video broadcast flag was developed on an open, voluntary
basis, by technology and content companies. It took several years.
It used a well-known technology. It was aimed simply at mass in-
discriminate redistribution over the Internet, not private home re-
cording. The difference goes outside the walls of the home and onto
the Internet. That’s what we were talking about in the first panel.
This panel, what Mr. Bainwol was talking about, is stopping legiti-
mate home recording in your house, not even going over the Inter-
net.

With respect to the audio flag, or so-called flag, there is no indus-
try consensus or agreed-upon technology. No audio-flag proposal
has been brought to a standards body or to CEA for discussion. In-
deed, the Copyright Protection Technical Working Group, which
was established many years ago by the RIAA, the MPAA, Mr. Va-
lenti, myself, and the ITIC, the RIAA dropped out of it 7 years ago,
and they haven’t been back since.

The flag proposals themselves are not even limited to addressing
mass indiscriminate redistribution of music over the Internet. So,
instead of merely replicating the broadcast flag, RIAA is trying to
limit consumer use of HD radio and satellite radio services and to-
tally limit new products coming to market. They want to stop
Americans from recording free over-the-air radio in their private
homes for later enjoyment. This is something that Congress has re-
peatedly discussed and recognized and protected. You can go back
to legislative history and report language over and over again that
Americans have the right to record off of radio. Indeed, after 7
years of FCC proceedings, all but ignored by the RIAA until re-
cently, the rollout of digital radio, also known as HD radio, is just
underway today. Any Congressional nod toward the RIAA limits
could hurt the launch of this exciting new technology.

And with respect to the national radio services, XM and Sirius,
the content is already encrypted and cannot be redistributed over
the Internet. Discussion of a flag in this context makes no sense
at all.

As you may know, XM and Sirius have announced new handheld
devices to allow their subscribers to record and play back music
that they have paid for, like a radio TiVo. And at CES, both these
products won awards for innovation and for consumer-friendliness.
These products will be fully compliant with the Audio Home Re-
cording Act, and royalties will be paid to the music industry. XM
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and Sirius will still pay additional millions in performance royal-
ties. So, the music industry is already getting two streams of royal-
ties from these devices and the music that’s being recorded on
them.

Because of the Audio Home Recording Act, a law that the RIAA
sought and promised would forever satisfy all their digital audio re-
cording problems, all of these products are built so that copies can-
not be made of the digital copies. Further, manufacturers have
built these products so that digital content cannot be uploaded to
the Internet.

But the RIAA wants more. They want to kill new products and
keep them out of the hands of consumers. It’s simply not justifi-
able. Ordinary consumers are not pirates, and recording lawfully
acquired content for private personal use is not piracy. That’s ex-
actly what these RIAA proposals seek to halt. We see no basis for
Congressional or FCC interference with ongoing satellite radio
service or with the HD radio services that are now being launched
nationwide, nor do we see any basis for government to restrict
what Americans can do with lawfully acquired content for non-
commercial purposes within the privacy of their own homes. This
includes activities like indexing, storing, compiling, and making
playlists. This is what you do with your TiVo every day, and it’s
a popular product.

A draft of the combined flag legislation, which we received late
last week, purports to establish an audio flag modeled procedurally
on the video flag, but, unlike the FCC broadcast flag order, this
draft also potentially restricts private in-home consumer recording.
It would also freeze the fair-use rights offered by any new product
at current historic use. Think about it. Had that been the law at
the time, we would have no VCR, no TiVo, and no iPod. All these
products were new definitions of fair use, new ways to use content.

Finally, if industries, under this proposal, cannot agree on an
audio flag, the bill mandates an anticopying technology that every
digital device must use. We would oppose any legislation that pro-
ceeds on this basis. As we have feared, having been emboldened by
a judicial victory against real pirates, the music industry now sets
its sights on ordinary consumers. We respectfully urge you to reject
the RIAA’s efforts to vilify consumers and repeal basic consumer
rights.

Thank you, Mr. Chairman and Members of the Committee, for
the opportunity to appear today. We have worked collegially with
the content industries, when they have been willing to do so, and
we look forward to working with them, and with you and your
staff, on future issues.

[The prepared statement of Mr. Shapiro follows:]

PREPARED STATEMENT OF GARY J. SHAPIRO, PRESIDENT/CEQO, CONSUMER
ELECTRONICS ASSOCIATION

On behalf of the Home Recording Rights Coalition and the Consumer Electronics
Association, I appreciate the Committee’s invitation to appear today. At CEA, we
have more than 2,000 members who contribute more than $125 billion to our econ-
omy and serve almost every household in the country. We thus believe it is vital
to preserve the innovation, integrity and usefulness of the products that our mem-
bers deliver to consumers. Any legislation that would impair the usefulness of law-



51

ful products is a threat to innovation, and to the satisfaction of our customers with
us and with our political process.

The Home Recording Rights Coalition was founded more than 25 years ago, in re-
sponse to a court decision that said copyright proprietors could enjoin the distribu-
tion of a new and useful product—the VCR. This court decision was later reversed
by the U.S. Supreme Court, and even the motion picture industry has admitted that
it is glad that the VCR was allowed to come to market. But elements of the enter-
tainment industry, after repeatedly suggesting that they want cooperative licensing
and marketing initiatives rather than new legislation, keep returning to the Con-
gress with unilateral proposals that would subject new and legitimate consumer
products to prior restraints.

We have been down this road before, but somehow enough is never enough. From
1989 through 1992, we worked with the Recording Industry Association of America
and other rights holders to draft and propose the Audio Home Recording Act of 1992
(the “AHRA”). The AHRA still produces revenue for the recording industry and
music publishers, and protects them against serial copying on the latest generations
of our industry’s lawful and legitimate products. Yet except at royalty collection
time, the music industry seems to want to forget that this law exists.

We worked with the motion picture industry and with Members of Congress and
their staff in developing Section 1201(k) of the Digital Millennium Copyright Act of
1998 (the “DMCA”). This provision requires that certain analog home recorders
must respond to a copy protection technology, but—and this is the key point for us—
in return, it has “Encoding Rules” that protect consumers’ reasonable and cus-
tomary time-shift recording practices from interference by content providers. *

What is an “Audio Flag”?

I believe we can be excused, Mr. Chairman, for not knowing what the RIAA
means when it uses the term “Audio Flag.” If it is meant to be something strictly
limited and analogous to the video “Broadcast Flag” proposal that was the subject
of a Federal Communications Commission regulation (since nullified by the courts),
then this is something that to my knowledge has never been shared with us, for-
mally or informally, as a proposed regulation, or in proposed legislation.

The RIAA’s first, and most specific iteration of a new constraint on digital radio
surfaced at the FCC in 2004, and was nothing like the video “Broadcast Flag,”
which did not and does not purport to limit the utility of consumer recording prod-
ucts inside the home. By contrast, the proposal that the RIAA made to the FCC
aimed specifically at frustrating and impairing the long-accepted, reasonable private
and noncommercial practices of consumers in the use of lawfully received content,
inside their own homes. The RIAA admitted in its FCC filings that, even if not
encrypted at the source, accomplishing this would involve some home encryption re-
quirement that, in order to be effective, would make any new digital radio products
severely non-interoperable with existing home stereo systems. The RIAA never ex-
plained to the FCC, and has not explained in any public forum, specifically what
1t is trying to accomplish or how it could accomplish any of its objectives effectively
yet in a non-intrusive manner. 2

More recent suggestions that the popular satellite radio services be locked down
also came “out of the blue.” There is no indication that new devices now being rolled
out, to make these services more portable and convenient3 for lawful subscribers,
would depart from the requirements of the Audio Home Recording Act—most of
which were drafted by the music industry itself. Nor is there any indication of any
problems as a result of the wide consumer acceptance of these services. It seems

1The HRRC and many CEA members also helped launch the Copy Protection Technical Work-
ing Group (CPTWG), an open forum in which participants in the content, information tech-
nology, and consumer electronics industries have met regularly for almost 10 years. The
CPTWG has had work groups on both the “broadcast flag” and the “analog hole,” and CEA
members served as co-chairs of each group. The RIAA was the fourth founder of this group, but
withdrew its support and participation early on to concentrate on the “Secure Digital Music Ini-
g%%\‘rﬁé which went into permanent hiatus several years ago, and never returned to the

2Indeed, the FCC’s Digital Audio Broadcast proceeding was begun by the Commission in 1999
and its initial emphasis was almost entirely technical. Nevertheless, neither the RIAA nor any
other music industry interest ever made a single filing in that proceeding until 5 years later—
and even then it did not disclose what specific technology would be imposed on consumers, and
it still has not done so. But no matter what technology ultimately is chosen, it would be an un-
warranted, unnecessary, and probably unworkable intrusion into consumer use, and into the
very viability of the new digital radio format on which so many have worked so long and hard
for so many years.

3 Eric A. Taub, “Basics; Satellite Radio Leaves the Car To Go Home And on Walks,” The New
York Times, at C-9, January 12, 2006.
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that, as in the case of Digital Audio Broadcasts, the main objective of imposing new
constraints on in-home use is to destroy the utility of new consumer products that,
like the VCR, will likely have the effect of enhancing consumers’ lives and broad-
ening the market for entertainment programming.

The In-Home Consumer Capabilities That RIAA now Wants to Constrain
are not new and Have Never Been Shown to be Harmful to the Music
Industry.

There is no established basis whatsoever for Congressional or FCC meddling with
the ongoing satellite radio services, or with the terrestrial digital audio broadcast
services that are just being launched. Whatever consumers will be able to do with
these services in the future—including the recording, indexing, storing, and compila-
tion of playlists—it has been equally feasible for decades to do the same things with
existing FM radio service, with comparable quality. Yet, every time the Congress
has reformed the Copyright Act, the Congress has declined to grant phonorecord
producers any right or control over home recording or even over whether albums
are broadcast over the radio in the first place.

There is no demonstrated problem, and there is no reason to take control of these
services away from broadcasters and satellite radio providers, or to interfere with
the customary enjoyment of these services by consumers, and put those controls
solely in the hands of the record companies. The Congress has consistently declined
to do so.% As a result, the United States remains a world leader in developing new
broadcast and consumer technologies and services.

The constraints now being sought by the recording industry pertain to the first
copy a consumer might make inside his or her own home. But, at the behest of the
RIAA, the Congress already addressed this issue in the AHRA. The AHRA provides
for a royalty payment to the music industry on Digital Audio Recording devices and
media. At the specific request of the RIAA and the National Music Publishers Asso-
ciation, the AHRA explicitly does not prevent consumers from making a first gen-
eration copy, but limits devices’ ability to make digital copies from digital copies.
In 1991, Jay Berman, then head of the RIAA and now head of the industry’s um-
brella organization, IFPI, told the Senate that the AHRA—

«

. will eliminate the legal uncertainty about home audio taping that has
clouded the marketplace. The bill will bar copyright infringement lawsuits for
both analog and digital audio home recording by consumers, and for the sale
of audio recording equipment by manufacturers and importers. It thus will
allow consumer electronics manufacturers to introduce new audio technology
into the market without fear of infringement lawsuits . . .”5

Indeed, the AHRA provides explicitly that copyright infringement suits cannot be
based on products that comply with the AHRA, or based on consumers’ use of such
devices or their media. And, don’t believe RIAA’s revisionist claims that the AHRA
had a narrow, limited focus. When urging passage of the AHRA, RIAA was singing
a different tune. Again, in Mr. Berman’s own words: the AHRA “is a generic solu-
tion that applies across the board to all forms of digital audio recording technology.
Congress will not be in the position after enactment of this bill of having to enact
subsequent bills to provide protection for new forms of digital audio recording tech-
nologies.”® Moreover, the AHRA was specifically intended to address recordings

4When Congress first granted copyright protection to sound recordings in the 1970s, it af-
firmed consumers’ historical right to record radio transmissions: “In approving the creation of
a limited copyright in sound recordings it is the intention of the Committee that this limited
copyright not grant any broader rights than are accorded to other copyright proprietors under
the existing title 17. Specifically, it is not the intention of the Committee to restrain the home
recording, from broadcasts or from tapes or records, of recorded performances, where the home
recording is for private use and with no purpose of reproducing or otherwise capitalizing commer-
cially on it. This practice is common and unrestrained today, and the record producers and per-
formers would be in no different position from that of the owners of copyright in recorded musi-
cal compositions over the past 20 years.” House Judiciary Committee Report No. 92-487, 92nd
Cong., 1st Sess. at 7 (1971) (emphasis added).

5The Audio Home Recording Act of 1991: Hearing before the Senate Committee on the Judici-
ary, S. Hrg. 102-98 at 115, October 29, 1991, written statement of Jason S. Berman at 119.
Mr. Berman, in fact, emphasized that the comprehensive compromise nature of the AHRA was
a reason for the Congress to pass it: “Moreover, enactment of this legislation will ratify the
whole process of negotiation and compromise that Congress encouraged us to undertake.” Id.

at 120.
6]d. at 111 (emphasis supplied).
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made from digital transmissions as well as from prerecorded media.? We see no jus-
tification to undo the provisions of the AHRA that safeguard the right to manufac-
ture, sell and use devices to record transmissions by digital and satellite radio serv-
ices.

There Is No Factual or Principled Basis to Constrain Consumers’ Use of
These Lawful New Products.

In addition to destroying Digital Audio Broadcasts in their infancy, the RIAA pro-
posals seem aimed at destroying the utility of new consumer products that, like the
VCR and TiVo, will enhance consumer enjoyment of music and broaden the market
for entertainment programming. Sirius has already introduced a new hand-held de-
vice and XM has recently announced new hand-held devices that will allow their
subscribers to record and playback content they already have paid for, much like
a “radio TiVo.” At the just concluded International Consumer Electronics Show, both
devices won awards for their innovation and consumer friendliness. Configured to
meet the terms of the Audio Home Recording Act, the only outputs from the Sirius
and XM devices are headphone jacks for listening. They do not permit songs or talk
radio to be moved to another device in digital form, and thus block the very kind
of P2P file sharing that the RIAA has fought in its program of lawsuits against indi-
viduals. And yet the music industry apparently wants to keep these award-winning
listening devices out of the hands of consumers.

The drive for legislation to constrain digital audio devices seems aimed at killing
innovative new products, even though the music that these subscribers would record
is music they have lawfully received via satellite and for which they have paid a
fee, a portion of which goes to the very same record companies that want to kill
these products. In addition, the manufacturers of these devices will make the roy-
alty payments established by Congress in the Audio Home Recording Act to com-
pensate for these recordings and will prevent serial copying as required by Congress
under the AHRA. In short, even though the record companies already receive mil-
lions of dollars annually in royalty payments for the satellite radio transmissions
and millions more for the recordings under the AHRA, the RIAA appears to be look-
ing for double protection and triple compensation.

To be Analogous to the FCC’s Prior Action, any “Flag” Proposal Would be
Aimed Solely at Mass, Indiscriminate Redistribution Over the Internet
by Means of a Known, Industry Standard Flag Technology That Does
not Hamper Interoperability Within the Home.

A draft of combined “flag” legislation that was circulated late last week, but has
not been introduced, would purport to establish an “audio flag” modeled sub-
stantively and, to the extent possible procedurally, on the “video” flag. But this draft
appears also to specifically invite impositions against in-home consumer recording,
as well as explicit constraints on the in-home utility and interoperability of lawful
consumer products. In our view this is not a “flag” approach aimed, like the original,
solely at mass, indiscriminate redistribution of content over the Internet to anony-
mous entities who have not lawfully acquired it.

The “video” flag (1) referred to a known technical standard, already adopted by
the Advanced Television Systems Committee (ATSC), a multi-industry standards-
setting organization, (2) was limited in its purpose, in standards and later contexts,
to addressing anonymous redistribution outside the home, and (3) underwent a mas-
sive and entirely voluntary vetting in the Copy Protection Technical Working Group
(CPTWG). The proposal in the “audio flag” portion of the draft bill is none of these
things. In fact, the RIAA has never approached any standards-setting organization
with any “flag” proposal, nor, for the last 7 or 8 years, has RIAA shown up in the
CPTWG at all.

To date, no technical specifications have been developed to define an audio flag
and there has been no effort by the RIAA to achieve consensus through any vol-
untary process. As a result, we now see that at least one legislative proposal would
bring back the widely criticized procedure at the heart of S. 2048, introduced in the
107th Congress.® That bill would have required every digital device of any kind to
recognize a “flag” in the information it receives, and restrict copying. It would have
given the force of law to a “consensus” proposal from the entertainment and elec-
tronics industries. If the entertainment industry withheld its “consensus,” the bill

717 U.S.C. §1001(1),(3) (digital audio recording devices include those primarily designed to
copy from transmissions); S. Rep. No. 102-294, 102d Cong., 2d Sess. 65-66 (June 9, 1992) (rules
allow one generation recordings of digital broadcast transmissions).

8 See generally, http:/ | www.wired.com [ news [ politics /0,1283,51275,00.html.
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authorized the FCC to mandate the anti-copying technology that all products must
use.

Neither the consumer electronics industry nor the information technology indus-
try has ever been willing to accept the idea of a technical mandate under such cir-
cumstances. All of the criticisms leveled at S. 2048 in the 107th Congress, from all
quarters, should apply to any such approach, and we would oppose any legislation
that proceeds on such a basis.

The Video “Broadcast Flag”

The proposals for a video “broadcast flag” emerged from two forums in which
CEA, the HRRC, and various members have been very active—the ATSC, and the
Copy Protection Technical Work Group. In ATSC committees, members of the con-
tent community for years pushed for a “descriptor” for the purportedly limited pur-
pose of marking content, for possible control over mass Internet transmission. Mem-
bers of the consumer electronics industry were greatly concerned that such a “flag”
might be abused or used for other purposes, resulting in unwarranted control over
consumer devices inside the home—something that had never been imposed on free,
over-the-air commercial broadcasting. In response to these concerns, the content and
broadcasting representatives agreed to clarify that the flag was meant to govern not
transmission, but retransmission, outside the home.

Our members led in forming a broadcast flag work group at the CPTWG, and in
drafting a final report. While the concept of a passive “flag” proved simple enough,
the digital means of securing content, in response to such a flag, and the potential
effect on consumers and their devices, proved controversial and contentious. The
pros and cons finally were sorted out in the FCC Report & Order, which specified
that the flag was meant solely to address “mass, indiscriminate redistribution” of
content over the Internet. This is the Order that the Court of Appeals nullified on
jurisdictional grounds. We understand that the sole purpose of any video broadcast
flag legislation would be, or at least ought to be, to reinstate the FCC’s authority
to pursue the same course. ?

While our members have a variety of views on the FCC action, CEA and HRRC
have a couple of very clear concerns:

o First, legislative language circulated and attributed to the Motion Picture Asso-
ciation of America and its members would go well beyond the FCC’s “mass, in-
discriminate redistribution” standard, and could be interpreted as constraining
distribution on networks inside the home.

e Second, the flag regulations were invalidated before they ever took effect. Ac-
cordingly, it should be clearly understood that, if new legislation is enacted,
manufacturers must be given a commercially reasonable period of time to man-
ufacture and include the necessary circuitry in their devices.

e Third, we have been disappointed to see the “ATSC Descriptor” show up in a
number of standards proceedings, proposed by the content industry for uses
that go well beyond those originally described to the ATSC.

If the Congress is going to provide more protection to the media industry, it
should, simultaneously, safeguard the rights of consumers to enjoy the copyright
works that they lawfully acquire. Our testimony to the other body said that, should
the Congress move forward with broadcast flag legislation, the text of H.R. 1201,
the Digital Media Consumers Rights Act (Boucher-Doolittle-Barton) should be part
of the package, and we commend this view to your Committee as well.

Constraining Lawful Devices Chills Innovation

While we have voiced many specific concerns today about what some of this legis-
lation would do to consumers and to the use and viability of legitimate consumer
products, we must not ignore the overarching issue of technological progress and
U.S. competitiveness. While other countries are busy developing their technology in-
dustries in order to compete more efficiently with the United States, we face pro-
posals from the content community to suppress technological development on arbi-
trary or insufficient bases. This is a trend that ought not to be encouraged.

Again, thank you, Mr. Chairman, for the opportunity to appear before the Com-
merce Committee to address these important issues. We appreciate being asked to

9 Just as there have been superficial and misleading attempts to link the “broadcast flag” with
a purported “audio flag,” we suspect that confusion may arise as to another commonly discussed
issue, the “Analog Hole.” As in the case of a purported “audio flag,” there is one overriding fun-
damental difference: The proposals we have seen to address the “analog hole” would restrict
home copying, not just Internet retransmission. In a House hearing last year we expressed de-
tailed concerns over drafts of such legislation.
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be here, and look forward to working with you and your staff as you examine the
important issues that have been raised for discussion today.

The CHAIRMAN. Our next witness is Dan Halyburton, Senior Vice
President and General Manager of Group Operations, Susque-
hanna Radio, in Dallas, Texas.

Thank you, Mr. Halyburton.

STATEMENT OF DAN HALYBURTON, SENIOR VICE PRESIDENT/
GENERAL MANAGER, GROUP OPERATIONS, SUSQUEHANNA
RADIO CORPORATION; CHAIRMAN, AUDIO FLAG TASK
FORCE, NATIONAL ASSOCIATION OF BROADCASTERS (NAB)

Mr. HALYBURTON. Thank you, Chairman Stevens, Co-Chairman
Inouye, and Members of the Committee. 'm Dan Halyburton, the
VP/GM for Susquehanna Radio’s group operations. Our company
owns 33 broadcast radio stations.

I'm testifying today on behalf of the National Association of
Broadcasters. The NAB is a trade association that advocates on be-
half of more than 8,300 free local radio and television stations, and
also broadcast networks, before Congress, the FCC, and the courts.
I chair the NAB’s recently formed Audio Broadcast Flag Task
Force.

Local broadcasters support legislative efforts to immediately cod-
ify the broadcast flag for video. We believe, however, that copy pro-
tections on the audio side merit further discussion.

While I'm not an engineer, I'm a broadcaster who’s been engaged
in radio technology issues for a number of years. Our industry has
commenced a massive rollout of digital broadcast transmissions,
and increasingly affordable digital radio receivers are being put on
the market and integrated into cars. Currently, 624 AM and FM
digital stations are on the air, and that’s triple from a year ago.

Individually, broadcasters have committed to upgrading more
than 2,000 digital HD radio technology stations, and major radio
companies are engaged in a massive marketing campaign to pro-
mote digital radio to consumers. HD radio will provide innovative
new services to listeners. HD’s multicasting will offer listeners new,
unique formats and greater programming variety.

Just last week, several major radio companies announced the
launch of new HD formats in 28 markets across the U.S. and more
are coming. In digital, the listening experience for AM and FM is
vastly improved. And HD will also enable enhanced data capabili-
ties. All of these services will amplify radio’s traditional strength:
service to the local community. In short, the transition to HD radio
is hitting on all cylinders.

With that progress as a backdrop, let me comment on the audio
broadcast flag.

As a starting point, we should note that peer-to-peer file-sharing
and unauthorized distribution of music on the Internet all present
larger and more immediate threats to copyright holders than does
HD radio. Our over-the-air product, with DJ introductions, com-
mercials, public-service elements, are unique to radio’s local pres-
entation. And, accordingly, we’re simply not a good source for
music piracy. That said, broadcasters, radio as well as television,
are content producers, and we oppose piracy in all forms.
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The NAB has reached out to the recording industry to foster dia-
logue on the audio flag, and we were heartened in our most recent
correspondence between our organizations. Mr. Bainwol wrote that
“encryption at the source is not a viable option.” And we agree. No
proposal should be allowed to derail the HD radio rollout by mak-
ing obsolete thousands of receivers already on the market, as well
as millions more in the manufacturing pipeline. Other proposals
that would restrict listeners’ ability to record free over-the-air
broadcasts for personal use are problematic.

These proposals differed in very important ways from the DTV
broadcast flag. The TV flag does not involve copy restrictions, but
only precludes indiscriminate redistribution of programming on the
Internet. And the DTV flag would not scrap the existing DTV tun-
ers in the market. Thus, the NAB enthusiastically supports legisla-
tion that would empower the FCC to implement the agreed-upon
DTV broadcast flag.

On that note, I've submitted, for the record, testimony from NAB
board member Preston Padden, of ABC/Disney.

[The information referred to follows:]

PREPARED STATEMENT OF PRESTON R. PADDEN, EXECUTIVE VICE PRESIDENT, WORLD-
WIDE GOVERNMENT RELATIONS, THE WALT DISNEY COMPANY; MEMBER, NATIONAL
ASSOCIATION OF BROADCASTERS (NAB)

My name is Preston Padden. I am Executive Vice President of The Walt Disney
Company, which owns ten major market television stations, and I appear here today
as a witness for the National Association of Broadcasters. The bottom line on the
issue of the television Broadcast Flag is very easy to state. If digital cable and sat-
ellite transmissions are protected against unauthorized redistribution over the
Internet, but digital broadcast transmissions are not, then the owners of high value
content will quite reasonably choose to exhibit their programs on cable and satellite
distribution platforms rather than through free over-the-air broadcasting. The ulti-
mate victims would be the American viewers who rely on broadcast television for
their entertainment and information. These millions of Americans would lose access
to the highest value entertainment and information, and we simply cannot allow
that to happen.

The media business is in the midst of a compelling transformation from analog
to digital. The new digital technology will create wondrous new opportunities for
consumers and for those who produce and distribute entertainment and information
content. However, piracy in the digital world is a much greater threat than existed
in the analog world. In analog, each successive copy of a movie or television show
degrades in quality. And, analog copies had to be physically transmitted to others
by sending videotapes through the mail. The digital world is much different. Each
digital copy is a pristine perfect replication of the original. Even more troubling is
the capacity of the Internet to serve as a vehicle for instantaneous worldwide elec-
tronic transmission of these pristine prefect copies.

The threat to television broadcasters is very real. Every day, millions of people
use so-called peer-to-peer “file-sharing” networks illegally to download copyrighted
works without permission from or payment to the copyright owners. Television
shows are among the most popular files being downloaded on these networks, and
the threat is only increasing. Take for example just one software application
(Cybersky-TV), which is being promoted by its creators as providing “Global free tel-
evision” and allowing users to “Share television channels in real time, peer-to-peer.”
See http:/ [cybersky-TV. According to the Cybersky-TV website, a copy of which is
attached to this testimony, this application allows users to stream live broadcast tel-
evision with a 5 to 10-second delay (essentially “real-time”) to an unlimited number
of users anywhere in the world, thereby destroying the territorial exclusivity that
is bargained for by broadcasters and that forms the backbone of the free-over-the-
air broadcasting industry in this country.

Recognizing the heightened threat of digital piracy, the major motion picture stu-
dios and the leading technology and consumers electronics companies negotiated
through the 1990s to agree on technology to prevent unauthorized Internet trans-
mission of digital video content. For a very long time the participants in the negotia-
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tion believed that the new anti-piracy technology would function only for encrypted
cable and satellite digital transmissions. It was believed in good faith by all of the
participants in this negotiation that free over-the-air digital broadcast content could
not be protected against unauthorized Internet redistribution. The participants be-
lieved in good faith that the encryption of the cable and satellite transmission was
a necessary prerequisite to preventing unauthorized Internet redistribution.

On March 2, 2001, twelve members of the House and Senate sent a letter to the
Chairman of the FCC, urging that digital broadcast signals be included in the new
technological regime for preventing Internet redistribution. A copy of that letter is
attached to this testimony. I would like to read just two sentences:

“Millions of American households, particularly those that cannot afford sub-
scription-based services like cable and satellite, continue to rely on free, over-
the-air television for their entertainment and news information. If program pro-
ducers cannot be assured that programming licensed to broadcast television is
protected as securely as programming licensed to cable and other subscription-
based channels, these producers will inevitably move their programming over
to such channels where protections are clearly stronger.”

Simply stated, the message from these Congressional leaders was clear—don’t
leave free broadcasting and its viewers out of the new world of digital content pro-
tection.

For quite some time the content, technology and CE companies wrestled with the
technology challenge of trying to include broadcasting. Most participants continued
to believe in good faith that there simply was no way to bring free broadcast pro-
gramming within the framework of new content protection technologies. And then,
Andrew Setos of FOX came up with the idea of the Broadcast Flag—a simple, single
bit electronic indicator that the broadcast content should be protected against unau-
thorized Internet distribution. Miraculously, leading content, IT and CE companies,
who normally can agree on almost nothing, came together and found common
ground on the details to implement Mr. Setos’s vision. The FCC conducted an open
process to consider the Broadcast Flag recommendation.

Ultimately the Commission adopted its Broadcast Flag rules with an ongoing
process of technical certification to make sure that innovation could continue to
move forward.

The FCC’s adoption of the Broadcast Flag was directly and specifically responsive
to the March 2001 letter from Congressional leaders. It is critical to emphasize that
the Broadcast Flag adopted by the FCC could not be used to prevent home copying
by consumers. The only effect of the Broadcast Flag regulation is to control unau-
thorized Internet redistribution of digital broadcast content and thereby assure that
broadcast viewers are not relegated to the status of second class citizens. The Broad-
cast Flag is also not a case of the government mandating technology. While manu-
facturers benefit from having a single standard used by broadcasters for signaling
protection, the FCC’s Broadcast Flag rule adopted a market-based certification proc-
ess for implementing technologies. That certification process ensures that manufac-
turers in the IT and CE sectors are free to innovate new and better ways to deliver
and manage content, consistent with a baseline set of compliance and robustness
standards. The goal was to allow for as many different technologies as the market
could support. In the end, every one of the 13 technologies that sought Broadcast
Flag compliance certification received it, including one technology whose certifi-
cation was opposed by the motion picture industry on grounds that it failed ade-
quately to limit unauthorized distribution of digital television content.

Unfortunately, the FCC’s Broadcast Flag regulation was challenged and struck
down by the D.C. Circuit, not because it was a bad idea or had untoward con-
sequences, but rather because the court found that the FCC lacked the statutory
authority to adopt the Flag. It is more than ironic that a regulation adopted directly
in response to Congressional input was struck down on the grounds that Congress
had not specifically authorized its adoption. There is a critical need for Congress to
immediately pass legislation providing the FCC with authority to adopt the Broad-
cast Flag regulation. The enactment of such legislation is supported by a broad
range of broadcasting, content and consumer electronics companies including the fol-
lowing:

ABC Television Affiliates Association

The ABC Television Network

Association for Maximum Service Television Stations, Inc.
CBS Television Network Affiliates Association

CBS Television Network

Fox Broadcasting Company
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Fox Television Affiliates Association

Ladies Professional Golf Association (LPGA)
LG Electronics

Major League Baseball

Motion Picture Association of America
National Association for Stock Car Racing Association, Inc. (NASCAR)
National Association of Broadcasters

National Basketball League

National Collegiate Athletic Association
National Football League

National Hockey league

NBC Television Affiliates Association

NBC Universal, Inc.

Philips Electronics North America Corporation
PGA Tour

Thomson Inc.

UPN

Women’s National Basketball League

America’s television broadcasters have been an important lifeline for news, infor-
mation and entertainment to millions of Americans. For that tradition to continue,
it is imperative that broadcasting be included in the new digital technology frame-
work to prevent unauthorized Internet redistribution of content.

The number of major Sports leagues supporting the Flag is a clear indicator of
the importance of the Flag to the future of sports on free broadcast TV. The same
is true for all high value content. Consider for a moment a television program like
“Lost,” which airs on ABC. It is also available for download through iTunes the day
after it airs on ABC, and each season is available in its entirety on DVD. ABC
would like to continue to air programs like “Lost.” The public has an interest in hav-
ing access to such programs via free over-the-air television. It is our hope and inten-
tion to sell and license this film to future generations of viewers and to future gen-
erations of exhibition platforms. If “Lost” is licensed for exhibition on cable and sat-
ellite networks, it can be protected against unauthorized Internet redistribution,
and the future marketing potential of this program via other channels, like iTunes
or DVD sets, the film would be preserved. By contrast, in the absence of the Broad-
cast Flag, episodes of “Lost” are left wholly unprotected when distributed through
digital broadcast exhibition, making possible the Internet retransmission of perfect,
high-definition copies to millions and millions of consumers worldwide, seriously
eroding the market for future sales and licensing.

The same concern arises with respect to access to major motion pictures for free-
to-air broadcast. If a studio is faced with the choice of licensing an incredibly valu-
able motion picture—say, for example, “The Chronicles of Narnia: The Lion, the
Witch and the Wardrobe”—for exhibition in high definition digital format via cable
or satellite, where it will be protected, or unencrypted high definition digital broad-
cast television, where it will not be, it is not hard to see how broadcasters will be
at a serious disadvantage in the race to acquire sought after content.

As with any legislation, there are some who have criticized the proposal to grant
the FCC the authority to reinstate its Broadcast Flag rule. Some, including some
who appear before you today, would like to see certain aspects of the FCC’s rule
modified, whether it be to prohibit the use of the broadcast flag for certain types
of content, to exempt certain kinds of users from the rule, or to modify the proce-
dures for certification of compliant recording and output technologies. Let me say
just a few words about these concerns you have heard expressed.

First, each and every one of the concerns you have heard was raised at the FCC
and considered in the course of the Broadcast Flag proceeding. That proceeding was
a long and a difficult one in which all of these concerns were carefully weighed and
a complex balancing of interests was performed. No one got everything they wanted,
and nearly all participants had reason to be both pleased and disappointed with the
result. But, at the end of the day, the result was fair and was one that promised
meaningful protection in a way that sought to accommodate the concerns of all in-
volved.

Broadcasters, like everyone else, have a list of things we could ask Congress to
change in the FCC rule. But ultimately that would not serve the public interest in
promoting the long-term viability of free over-the-air television. Such an exercise
would inevitably lead to delay and perhaps inaction. What we are asking is simply
that Congress step in to restore the status quo ante. All the reconsiderations filed
before the FCC will be preserved and can go forward. But the important thing is
that we put the Broadcast Flag back on track and let the FCC consider those issues
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rather than creating a legacy of devices that fail to protect broadcast content while
Congress debates more detailed and controversial legislation.

Second, it needs to be made clear that what we are talking about here is nothing
more than ensuring that broadcasters are able to take advantage of the very same
protections as are available today to cable and satellite operators. The broadcast flag
rule would not allow broadcasters to limit redistribution of their programming in
any way that cable and satellite operators are not able to do today with existing
technology and under existing FCC rules. To the extent proposals are being made
to prohibit the use of the flag in certain circumstances or to provide exemptions in
others, it must be recalled that doing so only creates a disparity between broadcast
and cable/satellite distribution of the sort the Broadcast Flag is meant to eliminate.

Finally, you will hear from some a concern that they will be impeded by the
Broadcast Flag in their ability to make certain uses of broadcast television. We do
not believe the Broadcast Flag actually prevents any of the uses we have heard de-
scribed. To the extent the Broadcast Flag causes any inconvenience in making some
of those uses, we must weigh those inconveniences with the value derived from pro-
tecting free over-the-air broadcasting by providing a level playing field with cable
and satellite. We submit that such an interest is a compelling one.

On behalf of ABC and the National Association of Broadcasters, I urge you to
please not leave broadcasting behind. Please don’t relegate broadcast viewers to sec-
ond class status. Please enact legislation to affirm the FCC’s authority to adopt the
Broadcast Flag regulations.

While Congress should grant the FCC authority to implement
the broadcast flag for video, there should be additional reflection
anéi inter-industry dialogue regarding content protections for HD
radio.

Senator Smith has circulated the draft legislation aimed at pro-
moting an industry-wide solution for the audio flag, and we think
it’s a step in the right direction. As evidenced by the progress made
on the video flag, we believe that, in this context, legislation that
promotes marketplace solutions and inter-industry agreements will
produce the most positive result.

We look forward to working with the RIAA, the other interested
parties, and this Committee. And thank you for your time today.

[The prepared statement of Mr. Halyburton follows:]

PREPARED STATEMENT OF DAN HALYBURTON, SENIOR VICE PRESIDENT/GENERAL
MANAGER, GROUP OPERATIONS, SUSQUEHANNA RADIO CORPORATION; CHAIRMAN,
AUDIO FLAG TASK FORCE, NATIONAL ASSOCIATION OF BROADCASTERS (NAB)

Chairman Stevens, Co-Chairman Inouye, and Members of the Committee. My
name is Dan Halyburton. I am the Senior Vice President and General Manager for
Group Operations for Susquehanna Radio Corp., which owns 33 broadcast radio sta-
tions. I am also Chairman of NAB’s Audio Flag Task Force. I am testifying today
on behalf of the National Association of Broadcasters.

At the outset, NAB wants to make clear that it opposes piracy in all shapes and
forms. Broadcasters are, themselves, content owners and support efforts to protect
both content owners and their signals from piracy and to prosecute violators. NAB,
however, has concerns about current proposals with regard to copy protection for
new digital audio broadcasts and receivers, in contrast to NAB’s support for the dig-
ital television (DTV) broadcast flag. Specifically, NAB is concerned that any attempt
to add anti-copying measures at this point should not stall the digital radio transi-
tion that promises to provide benefits to the public, broadcasters, music composers
and publishers, and the recording industry alike, without solving the unauthorized
copying problems raised by the recording industry.

Radio in America is today at the beginning of a massive roll-out of digital broad-
cast transmissions and all-new digital radio receivers. Currently, 624 digital AM
and FM stations are on the air—triple that of a year ago. New digital radio receiv-
ers have been launched in the marketplace across a range of product categories. The
ability to broadcast multiple program streams has been demonstrated, and broad-
casters are fast embracing this option to bring additional content to the listening
public within stations’ current spectrum. Major radio groups are engaged in a mas-
sive marketing campaign to promote digital radio to consumers. The U.S.-developed
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digital radio technology, that of iBiquity Digital, is now being tested in many coun-
tries around the world. And auto makers and after-market manufacturers are begin-
ning to produce digital radio products for car sound systems. 2005 was an important
year for the digital radio roll-out. 2006 promises to be even more important, with
auto makers signing up for factory-installed radios and retail outlets prominently
featuring many new digital radio products. Broadcasters have individually com-
mitted to upgrade more than 2,000 stations to HD Radio technology. It is thus of
paramount importance that any copy protection mechanism for digital radio must
not impede the digital radio roll-out.

NAB is greatly concerned that developing and implementing a technical system
to provide copy protection for digital radio not have a negative impact on the digital
radio transition. The DTV broadcast flag mechanism, for example, was developed
over many years of intense negotiations by scores of participants from a wide array
of industry sectors. The purpose, concept and methodology of the DTV flag were
then the subject of voluminous comments and reply comments from affected indus-
try and consumer groups, companies and organizations. The FCC scrutinized these
comments, heard in-person presentations from many interested parties and con-
cluded that the purpose of preventing widespread indiscriminate re-distribution of
digital video content over the Internet was worthy and that the methodology was
sound and workable.

NAB has expressed its willingness to participate in developing and forging a con-
sensus on a digital radio copy protection system so long as it would not interrupt
the digital roll-out or create uncertainty that would lead to a slow down of adoption
rates by manufacturers, consumers and even broadcasters. NAB does not believe
that legislation is necessary at this time. The immediacy, reality, or scope of any
threat to the recording industry from a scenario in which consumers make good
quality recordings from digital broadcasts on their local radio stations remains to
be demonstrated. Those desiring to obtain and listen to pure, uninterrupted per-
formances of sound recordings in lieu of the radio, already have an abundant num-
ber of means to do so. Satellite and cable digital subscription services, hundreds of
thousands of unencrypted compact discs, peer to peer file sharing, and hours of un-
interrupted music that can be stored on recordable CDs and hard drives, are but
a few such means. We see no incentive for consumers to seek out random digital
audio broadcast (DAB) signals that may contain DJ patter over the recordings in
order to create files to make copies of or distribute sound recordings.

In addition, in any discussion of the extent to which copy protection should be ac-
corded to digital audio recordings or transmissions, all parties must take into ac-
count Congress’ long-standing policy of protecting and preserving the public’s right
to make home recordings of sound recordings for personal use. The House Report
accompanying the Sound Recording Act of 1971 stated:

In approving the creation of a limited copyright in sound recordings it is the
intention of the Committee that this limited copyright not grant any broader
rights than are accorded to other copyright proprietors under the existing title
17. Specifically, it is not the intention of the Committee to restrain the home re-
cording, from broadcasts or from tapes or records, of recorded performances,
where the home recording is for private use and with no purpose of reproducing
or otherwise capitalizing commercially on it. This practice is common and unre-
strained today, and the record producers and performers would be in no dif-
ferent position from that of the owners of copyright in recorded musical com-
positions over the past 20 years. !

Since that Act, Congress has expanded the sound recording right only sparingly,
in careful response to specific and well-documented threats, all the while reiterating
the importance of preserving the public’s right to make home copies for personal
use.

In the Audio Home Recording Act of 1992 (“AHRA”), Congress definitively ad-
dressed the issue of home recording of sound recordings and musical works. This
Act was intended to be comprehensive, forward-looking legislation designed to end,
once and for all, the “longstanding controversy” surrounding the home recording of
prerecorded music. 2 Indeed, then-President of the Recording Industry Association of
America (RIAA), Jay Berman, described the bill that became the AHRA as “a ge-
neric solution that applies across the board to all forms of digital audio recording
technology.”3

1H. Rept. 92-487, 92d Congress, 1st Sess. at 7 (Sept. 22, 1971) (emphasis added).

2See S. Rep. No. 102-294, 102d Cong., 2d Sess. 30, 51 (June 9, 1992).

3Hearing Before the Senate Subcommittee on Communications, S. Hrg. 102-908, Serial No.
JacliO(ZD—43, at 111 (Oct. 29, 1991) (statement of Jason Berman, President of RIAA) (emphasis
added).
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The Senate Report that accompanied the AHRA opens its discussion of the bill
with the assertion that “[t]he purpose of S.1623 is to ensure the right of consumers
to make analog or digital audio recordings of copyrighted music for their private
noncommercial use.”4 To this end, the provision of the AHRA providing the exemp-
tion for home copying, section 1008, was considered “one of the cornerstones of the
bill” because it “removes the legal cloud over home copying of prerecorded music in
the most proconsumer way possible: It gives consumers a complete exemption for
noncommercial home copying of both digital and analog music, even though the roy-
alty obligations under the bill apply only to digitally formatted music.”® The Ninth
Circuit confirmed this conclusion in Recording Industry Association of America v.
Diamond Multimedia Systems, Inc. ¢

Current Proposals for Audio Copy Protection Are Problematic

One of the proposed solutions RIAA has advocated in the past for its copy protec-
tion concerns is to mandate that all radio broadcasters encrypt their digital content
at the source. NAB strongly opposes this approach. Such a mandate would be anti-
thetical to the concept of free, over-the-air broadcasting. No U.S. free, over-the-air
broadcast service, analog or digital, has ever been required to encrypt its trans-
missions.

Any encryption requirement would likely risk stalling the digital radio transition
by requiring a change in the technical digital radio broadcasting standard of such
magnitude that a year’s delay and likely more would be inevitable. Resulting uncer-
tainty in the marketplace and potential loss of confidence and interest in DAB by
manufacturers now ready to roll out (DAB) receivers would harm broadcasters and
threaten the public’s receipt of digital radio. To date, there has been no investiga-
tion of what kind of encryption would be utilized, what copy control and re-distribu-
tion measures would be added (and acceptable to various stakeholders) and what
features receivers can and cannot employ in terms of storage and replay.

Required encryption of DAB transmissions, even at this early stage, would likely
result in obsolescence of millions of units of DAB components currently in the pro-
duction pipeline, including receivers, integrated circuits and installed component
parts in automobiles, thereby increasing 